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SUGGESTIONS FOR A GOVERNED WORLD 





(Adopted by the American Peace Society May 27, 1921) 


lhe American Peace Society, mindful of the precepts of its founders—precepts which have been confirmed by the experience of the 
past huudred years—recurs, in these days of storm and stress at home and of confusion and discord abroad, to these precepts and its 
own traditions, and, confessing anew its faith in their feasibility and necessity, restates and resubmits to a hesitant, a suffering, aud 


a war-torn world: 


That the voluntary Union of States and their helpful co-operation for the attainment of their common ideals can only be effective 
if, and only so far as, “The rules of conduct governing individual relations between citizens or subjects of a civilized State are equally 


applicable as between enlightened nations” ; 


That the rules of conduct governing individual relations, and which must needs be expressed in terms of international law, 
relate to “the enjoyment of life and liberty, with the means of acquiring and possessing property and pursuing and obtaining happiness 


and safety”; and ° 


That these coucepts, which are the very life and breath of reason and justice, upon which the Law of Nations is founded, must 


be a chief concern of nations, inasmuch as “justice,” 


and its administration, “is the great interest of man on earth. 


Therefore, realizing the conditions which confront the world at the termination of its greatest of wars; conscious that permanent 
relief can only come through standards of morality and principles of justice expressed in rules of law, to the end that the conduct of 
nations shall be a regulated conduct, and that the government of the Union of States, as well as the government of each member 
thereof, shall be a government of laws and not of men; and desiring to contribute to the extent of its capacity, the American leace 
Society ventures, at its ninety-third annual meeting, held in the city of Washington, in the year of our Lord one thousand nine hundred 
and twenty-one, to suggest, as calculated to incorporate these principles in the practice of nations, an international agreement : 


l. To institute Conferences of Nations, to meet at stated 
intervals, in continuation of the first two conferences of 
The Hague; and 

To facilitate the labors of such conferences; to invite 
accredited institutions devoted to the study of interna- 
tional law, to prepare projects for the consideration of 
governments, in advance of submission to the conferences ; 
in order 

To restate and amend, reconcile and clarify, extend and 
advance, the rules of international law, which are indis- 
pensable to the permanent establishment and the successful 
administration of justice between and among nations. 

{l. Io convoke, as soon as practicable, a couference for 
the advancement of international law; to provide for its 
organization outside of the domination of any one nation 
vr any limited group of nations; to which conference every 
nation recognizing, accepting, and applying international 
law in its relations with other nations shall be invited and 
in which all shall participate upon a footing of equality. 

III. To establish an Administrative Council, to be com- 
posed of the diplomatic representatives accredited to the 
government of the State in which the conference for the 
advancement of international law convenes; which repre- 
sentatives shall, in addition to their ordinary functions as 
diplomatic agents, represent the common interests of the 
nations during the interval between successive confer- 
ences; and to provide that 

The president of the Administrative Council shall, ac- 
cording to diplomatic usage, be the Minister of Foreign 
Affairs of the country in which the conference convenes; 

An advisory committee shall be appointed by the Admin- 
istrative Council from among its members, which shall 
meet at short, regular, and stated periods; 

The chairman of the advisory committee shall be elected 
by its members; 

The advisory committee shall report the result of its 
labors to the Administrative Council; 

The members of the Administrative Council, having con- 
sidered the report of the advisory committee, shall transmit 
their findings or recommendations to their respective gov- 
ernments, together with their collective or individual 
opinions, and that they shall act thereafter upon such 
findings and recommendations only in accordance with in- 
structions from the governments which they represent. 

IV. To authorize the Administrative Council to appoint, 
outside its own members, an executive committee or secre- 
tary’s office to perform such duties as the conference for 
the advancement of international law, or the nations shall 
from time to time prescribe; and to provide that 

The executive committee or secretary's office shall be 
under the supervision of the Administrative Council; 

The executive committee or secretary’s office shall report 
to the Administrative Council at stated periods. 

V. To empower the Administrative Council to appoint 
other committees for the performance of such duties as 
the nations in their wisdom or discretion shall find it de- 
sirable to impose. 

VI. To furnish technical advisers to assist the Adminis- 
trative Council, the advisory committee, or other commit- 
tees appointed by the council, in the performance of their 
respective duties, whenever the appointment of such tech- 
nical advisers may be necessary or desirable, with the un- 
derstanding that the request for the appointment of such 
experts may be made by the conference for the advance- 
ment of international law or by the Administrative Council. 

VII. To employ good offices, mediation, and friendly com- 
position wherever feasible and practicable, in their own 
disputes, and to urge their employment wherever feasible 
and practicable, in disputes between other nations. 
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VIII. To organize a Commission of Inquiry of limited 
membership, which may be enlarged by the nations in dis- 
pute, to which commission they may refer, for investiga- 
tion and report, their differences of an international char- 
acter, unless they are otherwise bound to submit them to 
arbitration or to other form of peaceful settlement; and 

To pledge their good faith to abstain from any act of 
force against one another pending the investigation of the 
commission and the receipt of its report; and 

To reserve the right to act on the report as their respec- 
tive interests may seem to them to demand: and 

To provide that the Commission of Inquiry shall submit 
its report to the nations in controversy for their action, 
and to the Administrative Council for its information. 

IX. To create a Council of Conciliation of limited mem- 
bership, with power on behalf of the nations in dispute to 
add to its members, to consider and to report upon such 
questions of a non-justiciable character, the settlement 
whereof is not otherwise prescribed, which shall from time 
to time be submitted to the Council of Conciliation, either 
by the powers in dispute or by the Administrative Council : 
and to provide that 

The Council of Conciliation shall transmit its proposals 
to the nations in dispute, for such action as they may deem 
advisable, and to the Council of Administration for its in- 
formation. 

X. To arbitrate differences of an international character 
not otherwise provided for, and in the absence of an agree- 
ment to the contrary, to submit them to the Permanent 
Court of Arbitration at The Hague, in order that they may 
be adjusted upon a basis of respect for law, with the under- 
standing that disputes of a justiciable nature may likewise 
be referred to the Permanent Court of Arbitration when 
the parties in controversy prefer to have their differences 
settled by judges of their own choice, appointed for the 
occasion, 

XI. To set up an international court of justice with 
obligatory jurisdiction, to which, upon the failure of diplo- 
macy to adjust their disputes of a justiciable nature, all 
States shall have direct access—a court whose decisions 
shall bind the litigating States, and, eventually, all parties 
to its creation, and to which the States in controversy may 
submit, by special agreement, disputes beyond the scope of 
obligatory jurisdiction. 

XII. To enlarge from time to time the obligatory juris- 
diction of the Permanent Court of International Justice by 
framing rules of law in the conferences for the advance- 
ment of international law, to be applied by the court for 
the decision of questions which fall either beyond its pres- 
ent obligatory jurisdiction or which nations have not 
hitherto submitted to judicial decision. 

XIII. To apply inwardly international law as a rule of 
law for the decision of all questions involving its prin- 
ciples, and outwardly to apply international law to all 
questions arising between and among all nations, so far as 
they involve the Law of Nations. 

XIV. To furnish their citizens or subjects adequate in- 
struction in their international obligations and duties, as 
well as in their rights and prerogatives; 

To take all necessary steps to render such instruction 
effective: and thus 

To create that “international mind” and enlightened 
public opinion which shall persuade in the future, where 
force has failed to compel in the past, the observance of 
those standards of honor, morality, and justice which ob- 
tain between and amo.g individuals, bringing in their train 
law and order, through which, and through which alone. 
peace between nations may become practicable, attainable. 
and desirable. 
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It being impracticable to express in these columns the 
divergent views of the thousands of members of the 
American Peace Society, full responsibility for the utter- 
ances of this magazine is assumed by the Editor. 
BRINGING AMERICA TO THE INTERNA- 
TIONAL COURT 

HIS NUMBER of the ApvocaTE OF PEACE is devoted 

primarily to the question, Shall the United States 
of America join the Permanent Court of International 
Justice as organized under Article 14 of the Covenant 
of the League of Nations and now sitting at The Hague? 
In the main, the views as set forth by the six persons 
whose articles we are printing herein, undoubtedly re- 
flect the opinions of the major portion of our thinking 
people throughout America. 

The development of discussion over the whole ques- 
tion is a remarkable fact. Since the founder of the 
American Peace Society was the first to suggest the 
practicability of such an agency for the promotion of 
international justice, no organization in America is more 
entitled to feel gratified because of this discussion than 
the American Peace Society. It is the only society now 
existing which has pleaded since 1840 for an Interna- 
tional Court of Justice. That the project meets with 
such general approval and from such high sources is the 
outstanding fact in America’s participation in the world 
peace movement. 

Readers of the addresses by Mr. Hughes and by Mr. 
Root will, upon turning to Mr. Lodge and Mr. Borah, 
discover that there are some differences of opinion. 
Others than Mr. Borah are finding it difficult to follow 
Mr. Hughes and Mr. Root as they deftly argue that the 
present International Court of Justice is wholly inde- 
pendent of the League of Nations. Those unable to 


understand Mr. Root and Mr. Hughes point out that it 
is Article 14 of the League of Nations which provides 
that “the Council shall formulate and submit to the 
members of the League for adoption, plans for the estab- 
lishment of a Permanent Court of International Jus- 
tice.” Under the terms of this article, the Council went 
about the business. They appointed a committee of 
jurists to draft a plan. The committee of jurists ac- 
cordingly drew up and submitted such a plan “in accord- 
ance with Article 14 of the Covenant of the League of 
Nations.” The plan was modified and adopted by the 
League of Nations. We print the plan elsewhere in 
these columns. Under its terms it will be seen that the 
members of the court are elected by the Assembly and 
by the Council of the League of Nations. The judges 
receive an annual indemnity which is determined by the 
Assembly of the League of Nations upon the proposal 
of the Council. The Assembly of the League of Nations, 
upon the proposal of the Council, lays down regulations 
fixing the conditions under which retiring pensions may 
be given to the personnel of the court. The expenses 
of the court are borne by the League of Nations, in such 
manner as shall be decided by the Assembly upon the 
proposal of the Council. In the light of these facts Mr. 
Borah and many others find it difficult to follow Mr. 
Hughes when he says that “action of the League could 
not have established the court,” and to understand just 
how it is that “the Council and Assembly, in electing 
judges, do not act under the Covenant of the League of 
Nations.” 

And yet there is common ground upon which the 
President, Mr. Hughes and Mr. Root, Mr. Lodge, Mr. 
Pepper and Mr. Borah seem comfortably to stand. They 
all believe in an International Court of Justice. The 
American people believe in an International Court of 
Justice. Being Americans they quite understand that 
there can be no popular government without self-re- 
straint; that where order is destroyed, there liberty 
perishes also: that there can be no order save where 
courts of justice are established and respectfully obeyed. 
We in America are all upon common ground here. 
Therefore it would be unreasonable not to expect the 
American people to favor the judicial settlement of in- 
ternational disputes. 

While many friends of the court regret the embarrass- 
ment because of the connection, difficult to disentangle, 
between the present court and the League of Nations, 
the principle here involved is crystal clear. To make 
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the court acceptable to the United States is merely a 
matter of details. How these details are to be worked 
is in the lap of the gods, in this instance the members 


of the United States Senate. 





JUSTICE, THE OPEN DOOR 


T WILL be generally agreed that international wars 
I are now mainly precipitated over questions of 
rights, real or imaginary. If there were a universal re- 
spect for the rights of others, a general desire to be fair, 
to see that every one gets his due; in short, if justice 
were to prevail there would be no wars. If when con- 
troversies between States arise there were means of es- 
tablishing rights according to the principles of law and 
equity, and were there a willingness to accept such a 
method of settlement, the necessity for wars would be 
removed. The end of the war system, therefore, can 
only follow the wake of justice. 


And yet men say that justice is “meaningless.” It is 
a word “impossible to define.” At one time it found 


expression in the principle, “an eye for an eye and a 
tooth for a tooth.” Later it meant “that the punish- 
ment fit the crime.” Even now we are told that it is 
impossible to reach justice “on the merits of the case.” 
Justice, we are told, “is a thing that can’t be measured.” 
With a universal “passion for justice, justice never seems 
A writer in a recent number of the 
He says, 


to be attained.” 
Dearborn Independent puts the matter flatly. 
“If there ever was a word which ought to be abolished, 
it is the word justice.” 

Yet justice is not so difficult to understand. There 
is something in us that leads us to respect the rights of 
others, to be fair, to grant to every one his due. Men 
have been led by it to demand the establishment of 
rights according to law and equity, rather than by the 
methods of brute force. That for which laws are made 
is justice. In this respect, justice is a definite word 
with a perfectly clear content. 

It is true that in seeking justice nations have gone 
Indeed in modern times most wars have 
One thinking only 


forth to war. 
been fought in the name of justice. 
as children think might conclude that justice is there- 
fore the cause of wars. Of course that is not the case. 
The reason for war invariably is that the nations know 
of no way, other than by force of arms, to obtain justice. 

Is there another way? 

It is of course true that force is a precarious method 
of achieving justice. Wars may be won and justice de- 
feated. It is more uncertain than the method of the 
early English chancellors administering equity by per- 
sonal consciences which were as variable as the size of 


their feet. 
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There has been an evolution in the means of achiey- 
ing justice. In civilized communities individuals are 
no longer permitted to decide their controversies by 
duels. No judge now has unlimited jurisdiction—power 
Men, 

As 


law has become systematized, men have provided that 


to decide cases according to his own whims. 
judges, courts themselves are subordinate to law. 


all questions of right and wrong shall be circumscribed 
Realizing that the controversies between man 
and man should be capable of settlement by means other 
than the fist, courts of justice have been set up, with the 
result that a measure of peace before unknown has been 


by law. 


established between individuals. Law and courts have 


opened the way for justice. That is how men have ob- 
tained a greater peace. Of course there are many dis- 
putes which never reach the courts, trifling, indefinite 
The courts do not deal with spiritual obliga- 


But in case 


disputes. 
tions or moral claims or private thinking. 
of a controversy over a question of rights, courts have 
been found to function with advantage to the parties and 
to the public. 

There are no major disputes which cannot be settled 
according to the principles of law and equity if there be 
any honest desire to avoid conflict. Questions of per- 
sonal independence, of personal honor, of vital personal 
interests, of the integrity of property, and of the inter- 
ests of third parties, are settled daily in courts of justice. 

The same method is applicable in the case of disputes 
between nations. Under article three of the Constitu- 
tion of the United States the judicial power of the 
United States extends “to controversies between two or 
The Supreme Court of the United States 
The Supreme 


more States.” 
has original jurisdiction in all such cases. 
Court of the United States has handed down decisions 
in issues between States involving international law, at 
There has been no re- 
The 


only limitation is that before a controversy between 


this writing, in 107 instances. 
striction to any particular class of controversies. 


States can be brought before the Supreme Court of the 
United States the controversy must be justiciable—that 
is to say, capable of judicial settlement. The High 
Court of Australia, following the example of the Su- 
preme Court of the United States, has limited its juris- 
diction to justiciable questions. The Judicial Com- 
mittee of the Privy Council of Great Britain has im- 
posed the same restriction upon its jurisdiction. This 
all means that it is the practice throughout the English- 
speaking world that before a dispute can be brought be- 
fore a court it must be brought within some recognized 
legal principle. 

Are there any disputes between nations liable to lead 
to war that cannot thus be brought within the jurisdic- 
tion of a court? Oppenheim holds that “by consent 
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every possible difference, whether legal or political, can 
be settled by arbitration.” The Convention for the Pa- 
cific Settlement of International Disputes, adopted at 
the Second Hague Conference, contains this paragraph: 
“In questions of a legal nature, and especially in the 
interpretation or application of International Conven- 
tions, arbitration is recognized by the Contracting Pow- 
ers as the most effective, and at the same time the most 
equitable, means of settling disputes which diplomacy 
has failed to settle.” 

While therefore courts with unlimited jurisdiction 
are, as a matter of fact, limited to disputes capable of 
settlement according to the principles of law and equity, 
as the principles of law and equity develop, the jurisdic- 
tion of the court increases. Lord Mansfield found little 
difficulty in expanding the jurisdiction of the courts of 
common law. The present Chief Justice of the United 
States Supreme Court argued more than a decade ago 
that international law is competent to treat questions of 
national honor, vital interests, or any other interna- 
tional dispute as justiciable whenever international 
public opinion would rise to demand it. Dr. Paul S. 
Reinsch has said: “Whenever the rightfulness and jus- 
tice of conduct is capable of determination by a body of 
impartial judges, a judicial question exists.” But there 
is a more important fact. While the Supreme Court of 
the United States has no jurisdiction over political dis- 
putes, the jurisdiction extends “to controversies between 
two or more States.” There is no limitation to this 
jurisdiction. If it be argued that the jurisdiction of the 
Supreme Court cannot be extended to political ques- 
tions, the answer is that if States agree to submit a con- 
troversy, of whatever nature, to a court of law or equity, 
the court has jurisdiction in such cases, for, in the lan- 
guage of the Supreme Court of the United States, “from 
the time of such submission, the question ceases to be a 
political one. By this grant, this court has ac- 
quired jurisdiction over the parties in this cause, by 
their own consent and delegated authority.” Thus there 
is no international controversy which may not become 
justiciable, and therefore capable of settlement accord- 
ing to the principles of law and equity. In other words, 
there is no insurmountable obstacle in the way of estab- 
lishing an International Court of Justice capable of 
settling any major dispute between States according to 
the principles of justice. 

Justice is neither a meaningless word nor an outgrown 
shibboleth. Its establishment is still the chief purpose 
of the State, its realization the aim of all hopeful inter- 
national effort. Upon its establishment rests any de- 


sirable co-operation between the nations. 

Thus the world, searching mournfully for peace, 
stands, albeit somewhat blinded by the brightness of the 
light, before an open door. 
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THE PEACEMAKERS— WHAT OF THEM? 


HE PEACEMAKERS—what of them? Have they 
been lost in the bloody shuffle of war? If not, is 
there a place for them in the present scheme of things? 
It is a striking paradox in current opinion that, at a 
time when men everywhere loathe war with an unspeak- 
able hatred, the peacemakers of the world seem to be 
less favorably considered than before the war. This 
may not be an accurate statement of the situation—we 
hope it isn’t; but there is plenty of evidence that such 
is the case. No one seems to think that peacemakers 
are “blesséd,” or that they shall ever “be called sons of 
God.” They are just queer. 

The best analysis of this paradox which we have seen 
appeared in the North American Review for the month 
of March. Major Sherman Miles, son of General Nel- 
son A. Miles, it may be remarked, discusses there “The 
Problem of the Pacifist.” He is struck with what seems 
to be a fact that the world worships peace, but denies 
the pacifist. He suspects that the reason for the dis- 
credited pacifist is due to the general feeling that such 
a person is either a slacker or a fanatic. 

The Major has studied the peace movement with some 
care. He has discovered that there are thirty-five peace 
societies in the United States, with twelve magazines ; 
that there are twelve peace societies in Germany, sixteen 
in France, thirty-eight in the British Empire, and fifty- 
nine in other countries. But he has been unable to find 
any digest of the programs supported by these organiza- 
tions; and, furthermore, he fails to see that there is any 
unity either in their aims or methods. He seems sur- 
prised that there are no studies in the causes of war, and 
that there is no survey of the “practical methods to pre- 
vent war.” He finds that one class of peacemakers puts 
its faith in religion, another in disarmament, both being 
largely of the non-resistant type. Another section of 
the peacemakers expresses itself in the terms of some 
sort of a league to enforce peace; another in some form 
of federation for the control of conditions that lead to 
war; while another finds arbitration, justice, law, to be 
the only means of achieving peace between States. 

None of these things impress Major Miles. He be- 
lieves that “the basis of cure is the knowledge of cause” ; 
that if we are to do away with war it must be through 
“prevention by foresight”; by “heroic effort.” He finds 
none of these things among the pacifists. It seems to 
him strange that these workers have not been able to 
profit by, say, the experience of the anti-saloon cam- 
paign. 

And yet the Major believes that there is a work for 
the peace society; indeed, he says that if there is to be 
any achievement in the campaign against war, that work 
will have to start with the peace societies, But the labor 
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must be co-ordinated, strenuous, scientific, growing out 
of carefulest study and sound plans based on that study. 
Finally, it must head up in a “long, aggressive fight 
based on those plans.” Here surely is a challenge to the 
peacemaker. Verily the Major is a peacemaker himself. 

There is no doubt that he feels deeply on these mat- 
ters. The peace movement of today reminds him of the 
ringing of the church bells and the exhortations to be 
good offered in the long ago as the only means for coun- 
teracting the plague of the “black death.” And this, 
adds the Major with some asperity, in spite of the fact 
that if anything is to be done to prevent war, with any 
hope of success, it must be done now, before the new 
generation of boys, unfamiliar at first hand with the 
distress of war, is in the saddle. 

This criticism from a distinguished soldier, student 
of war at first hand, intelligently concerned to avoid 
war, has attracted surprisingly little notice. It deserves 
carefulest reading, especially by the peacemakers. 

It is, we repeat, a challenging thing, this belief of the 
Major’s that any achievement in the campaign against 
war must at least start with the peace societies. That, 
coming from such a source, is a sobering expression of 
views. Every peacemaker will sit up and take notice. 

The Major is not alone in emphasizing public opinion 
as the hope for any international peace. Mr. Willis H. 
Booth, vice-president of the Guaranty Trust Company 
of New York City, recently elected president of the In- 
ternational Chamber of Commerce at its recent congress 
in Rome, has just given an interview to a representative 
of the New York Times, under date of May 7, in which 
he says: “In the last analysis, the investor in England 
and in the United States is going to be the determining 
factor in any reparation settlement. Unless he has con- 
fidence that the settlement will insure the peace of Eu- 
rope for an extended period and is within the capacity 
of Germany to pay, no basis for credit has been estab- 
lished, and without such a basis the ultimate financing 
cannot be done. Hence the importance of broad educa- 
tional efforts by every possible agency, to the end that 
American judgment, when called for, shall be intelli- 
gently expressed.” (The italics are ours.) President 
Nicholas Murray Butler, in his annual report as director 
of the Division of Intercourse and Education of the 
Carnegie Endowment for International Peace, points 
out “that governments cannot and do not, except on 
rare occasions and under pressure of great popular emo- 
tion, express the soul of the people.” He goes on to 
point out that “the world must look to the voluntary and 
unorganized activities of the people themselves.” 

Thus from the army, from business, and from a uni- 
versity president actively devoted to the cause of inter- 
national peace, we are told that there is a work of educa- 
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tion among the people to be done. The peacemakers, 


therefore, have a task to perform now, before it is too 


late. And, in the language of Major Miles, the effort 
must be “heroic,” “co-ordinate, strenuous, scientific, 


growing out of carefulest study and sound plans based 
on that study.” 





THE CAUSES OF WAR—THE SOLE 
PROBLEM OF THE PEACE MAKERS? 


W: AGREE with Major Miles. There 


readily available a digest of the programs sup- 
ported by the various peace organizations. There should 


should be 


be a more tangible unity in the aims and methods of the 
peace societies. There should be a survey of the prac- 
tical methods to prevent war. There should be studies 
in the causes of war. In all of these matters Major 
Miles, to whose article we referred in the last editorial, 
is quite correct. Of course, if the Major had dipped a 
bit more deeply into the literature of the peacemakers 
he would have discovered various digests of the pro- 
grams, no little unity in the aims and methods of the 
peace societies, more than one survey of the practical 
methods to prevent war. Furthermore, he would have 
discovered that practically every treatise, be it book or 
pamphlet, relating to international peace aims to dis- 
cover and to state the causes of war. Indeed, there are 
many books devoted primarily to the causes of war. 
Before the writer at the moment is that interesting 
volume of “Letters,” by Thomas Thrush, written in 
England in 1828 and by 1833 reprinted in a fourth edi- 
tion. In one section of this interesting treatise the 
author writes “On the alleged causes of war,” and in 
another “On the real causes of war.” Practically every 
writer on the problem of peace since Erasmus has con- 
cerned himself with the causes of war. 

The trouble is not that we do not know the causes of 
We know them. They are as infinite as the in- 
emotions of Indeed, they are the 
If we are to remove the 


war. 
stinets and men. 
instincts and emotions of men. 
causes of war, therefore, we must remove the instincts 
and emotions of men. But if we remove the instincts 
and emotions of men, we remove men, for men are their 
instincts and emotions. 

Every one of us has inherited responses to definite 
These are our instincts. 
Without them there 
Our instinct to 


external or internal stimuli. 
They are forces common to us all. 
would be no race unity or race at all. 
preserve ourselves, to fear evil, to fight an aggressor, to 
hate injustice, to assert ourselves under one set of cir- 
cumstances and to retire under another, to hunt, to 
handle, to move, to accumulate, to understand—these 
are inherited by us all. Without them life itself would 
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be impotent. There are other race instincts, such as the 
instinct to mate, to care for the young, to love, to be 
jealous, to be modest, the instinct of sympathy, love for 
the beautiful, play, religion, gregariousness—these all 
enter into the very foundations of groups, societies, na- 
tions. If any one or group of these does not function at 
its proper level, the tendency is for it to lessen in inten- 
sity, possibly to atrophy and disappear. This cannot be 
true of all of them, but it is undoubtedly true of some. 
Practically all of these instincts are capable of modifica- 
Some of them are fixed and permanent. As Pro- 
“It must that 


instinct is developed, modified, and even restrained 


tion. 
fessor Pillsbury says: be remembered 
through experience, and reduced to conventional type 
by social pressure, itself an expression of the social in- 
stinct.” But in the main instincts are inherited facts 
of life, and without them there would be no life. 

The same thing is true of our emotions, our feelings 
of pleasure or pain accompanying a given state of con- 
These emotions of ours constitute our most 
We act emotionally against 
Our pride 


sciousness. 
self-asserting mental states. 
evils, especially if they threaten us or ours. 
in achievement, ambitions, are the foundations of any 
esprit de corps. We respond emotionally to truth and 
beauty. Sensations, sentiments, instincts express them- 
selves in emotions. We act from these emotions. With- 
out them we would not act. To eliminate them would 
mean to eliminate life—at least life as we understand it. 

Our instincts and emotions get us into trouble. They 
ruin health, families, States. They produce war. They 
But they also keep us out of 
They rear families, 


are the causes of war. 
trouble. They conserve health. 
States. They establish and maintain peace. 

If our instincts and emotions are the causes of war, 
then, manifestly, te remove the causes would mean first 
to destroy our instincts and emotions. But that is im- 
possible without destroying life itself. 

Does this mean that there is no alternative? When 
it was said of old, “Blessed are the peacemakers; for 
they shall be called sons of God,” was the speaker regal- 
ing himself with idle words? We think not. While it 
is constantly incumbent upon us to make unnecessary 
the evil expressions of our instincts and emotions, the 
prime duty of the peacemaker is to offer acceptable 
methods for the natural instincts and emotions of men 
to function, to open the way for the intelligent settle- 
ment of disputes as they arise. 

It is not true, therefore, that we must wait until the 
causes of war have been removed before the war system 
As was pointed out by a distin- 


can be overthrown. 
guished German writer in the midst of the war, it is 
“the lack of international organization which has failed ; 
and a system of order between States will have to be 
established, if future wars are to be avoided.” 





OF PEACE 


THE PEACEMAKERS’ STRAIT AND 
NARROW COURSE 


HILE the problem of overcoming war is most com- 
political, racial, psychological factors, all of which are 
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plicated, mixed up as it is with economic, social, 
directly related to our instincts and emotions, the course 
for the peacemaker for the practical present is com- 
paratively clear. Our instincts and emotions, compli- 
cated in their variety, equally dangerous if overextended 
on the one hand or balked on the other, beget our loves 
and hatreds, our generosities and greeds. The causes of 
war are infinite and varied. 

And yet the work of the peacemakers is compara- 
tively simple. War, as a method of settling interna- 
tional disputes, has been revealed again, not only in its 
uncivilized ruthlessness, but in all its inadequacy and 
futility. The World War has left the nations for the 
most part estranged, each striving in uncodrdinated 
ways to advance its own interests, enlightened or other- 
wise. And yet, now as ever, the ideal of all civilized 
States is that “justice is the great end of man on earth.” 
The supreme indictment of the war system lies in the 
As be- 
tween man and man, so between State and State, there 


fact that wars may be won and justice defeated. 


can be no abiding or desirable peace except a peace of 
justice. 

In the light of these simple facts, the work of the 
peacemaker is to urge upon press, pulpit, and platform, 
upon Congress, the President of the United States, and 
all forward-looking people everywhere, that they make 
every possible effort: 

(1) To bring about at the earliest practicable mo- 
ment a conference of all the nations for the restatement, 
amendment, reconciliation, and declaration of interna- 
tional law. 

(2) To extend to those international disputes not 
capable of solution through the ordinary channels of 
diplomacy the application of the long-established proc- 
esses of good offices, mediation, commissions of inquiry, 
councils of conciliation, and arbitration. 

(3) To promote a truly independent International 
Court of Justice, to which all civilized States shall of 
right have direct access, to the end that justiciable dis- 
putes may be settled in accordance with the principles 
of law and equity. 





HE Permanent Court of International Justice has 
a pe to do. Its next ordinary session opens June 
15. There are two cases upon the calendar: one, the 
steamship Wimbledon, a case brought by Great Britain, 
France, Italy, and Japan against Germany because of 
Germany’s refusal to allow the steamship Wimbledon to 
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have free access to the Kiel Canal. The German Gov- 
ernment, under its rights, has appointed Prof. Walter 
Schiicking to sit in the case. An interesting fact in 
connection with this case is that the Polish Government 
proposes to intervene under Article 62 of the court’s 
statute, which provides that a State considering “that 
it has an interest of a legal nature which may be affected 
by the decision in the case may submit a request to the 
court to be permitted to intervene as a third party.” 
The other case as called relates to the German minority 
in Poland. The Council of the League of Nations has 
requested the court to give an advisory opinion on sev- 
eral points in connection with measures taken by the 
Polish Government with regard to certain individuals 
of the German race in Poland. These persons, it ap- 
pears, have protested against being expelled from their 
holdings in former German territory ceded to Poland. 





HE Permanent Court of International Justice al- 

ready has a literature of interest. In the first ses- 
sion of the court, held during the summer of 1922, three 
advisory opinions were handed down, the texts of which 
are now available. The World Peace Foundation has 
been appointed sole agent for the publications of the 
Permanent Court of International Justice in the United 
States. The address of this organization is 40 Mount 
Vernon Street, Boston, Massachusetts. Publications of 
the court are divided into four series: Series A, collec- 
tion of judgments ; Series B, collection of advisory opin- 
ions; Series C, acts and documents relating to judg- 
ments and advisory opinions given by the court; Series 
D, acts and documents concerning the organization of 
the court. 

The Permanent Court of International Justice held 
its preliminary session at The Hague Peace Palace in 
February, 1922. The rules of the court were organized 
and formulated at that time. The first formal business 
session was held June 15, 1922. The first session of the 
court closed on August 12, 1922. The second session 
was convened on January 8, 1923. The literature re- 
lating to this work is of peculiar value to those inter- 
ested in international law. 





HE American Society of International Law held 

its seventeenth annual meeting in Washington 
April 26-28. This meeting was presided over by Mr. 
Elihu Root, President of the Society. The jurisdiction 
of the United States as to the three-mile limit was dis- 
cussed by Prof. Philip Marshall Brown, of Princeton 
University, and by Fred K. Neilson, formerly Solicitor 
for the Department of State. The existing state of in- 
ternational law, its bases, its scope, and its practical 
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effectiveness, together with constructive suggestions for 
its extension into new fields, was another subject for 
discussion. The two addresses on the Permanent Court 
of International Justice, one by Mr. Root and the other 
by Secretary Hughes, appearing elsewhere in these col- 
umns, were delivered at this meeting. 





RAVELERS to Europe this summer will wish to at- 

tend the Tercentennial Jubilee Exposition in 
Gothenburg, Sweden, commemorating the founding of 
the city, three hundred years ago, by King Gustavus 
Adolphus. The exposition was opened May 8 by King 
Gustaf with imposing gala festivities. The royal pro- 
cession was greeted by many thousands of people, who 
had gathered for the occasion from all parts of Sweden. 
The opening included an imposing historical pageant, 
a jubilee cantata sung by a chorus of one thousand chil- 
dren. Members of the Interparliamentary Union plan- 
ning to attend the conference in Copenhagen will nat- 
urally wish to see this exposition, only 186 miles away. 





eo FrENcH Bismarckian plan of occupying the 
enemy’s territory until payment is forthcoming has 
made it perfectly clear that Germany will have to deal 
with France and Belgium. These two nations have 
made up their minds that they will not withdraw from 
the Ruhr except in proportion as Germany pays. They 
have evidently concluded also not to abate their demands 
for reparations. In short, pressure upon Germany will 
continue until the German Government shall make a 
proposal substantially meeting the French demands. In 
the meantime, good offices, be they from Great Britain, 
the United States, or other power, do not seem to be 
welcome. 





ORD CURZON, in his recent speech in the House of 

Lords, reaffirmed the British attitude of friendly 
detachment toward the various tentative suggestions for 
intervention that have been made from time to time, 
Britain being quite well aware that if she acted prema- 
turely “she might do more harm than good.” England’s 
Secretary of Foreign Affairs went on to say that Ger- 
many so far has shown little willingness to profit by 
external advice. “In these circumstances it appears a 
certainty that if we had directly intervened we should 
have failed.” Lord Curzon assured his listeners that 
Britain had never had and never would give the smallest 
encouragement to Germany to evade her liabilities. But, 
perhaps most important, the distinguished Secretary 
added that the guiding consideration of British policy is 
to maintain the entente between France and Britain. 
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5 ey Sixteenth National Peace Congress will be held 
at Leeds, England, June 6, 7, and 8. The provi- 
sional program calls for a discussion of the problems of 
reparations, of disarmament, of the machinery of peace, 
and of education and militarism. Delegates or indi- 


viduals wishing to attend are asked to send their names 
and addresses, with a registration fee of two shillings 
six pence, to the Secretary of the National Peace Coun- 
cil, 19 Buckingham Street, London, W. C. 2. 


A COURT OF INTERNATIONAL JUSTICE 


A SYMPOSIUM OF VIEWS 


I 
PRESIDENT HARDING 


(Address Delivered Before the Annual Meeting of the Asso- 
ciated Press, New York, April 24) 


URING the closing days of the last Congress I sent 

to the Senate a communication asking its advice 
and consent to the adherence by the Government of the 
United States to the protocol establishing the Interna- 
tional Court of Justice. Out of this simple, natural, 
normal proceeding has developed so much of mystery, 
so much of misunderstanding, so much of protest and 
approval, so much of threatened muddying of the polit- 
ical waters that I welcome the opportunity, on so appro- 
priate an occasion, to reveal to the American people both 
the purpose and the motives impelling. 

Ours is popular government through the agency of 
political parties, and it must be assumed that the course 
of the successful party, which is at the same time an 
honest party, must be fairly charted by the platform of 
that party, and by the utterances of its candidates when 
appealing for popular approval. On that assumption it 
is seemly to recall the declarations of the party now in 
power relative to the promotion of international rela- 
tionships. 

In 1904 the national platform of the Republican Party 
said: “We favor the peaceful settlement of international 
differences by arbitration.” Four years later, in the 
national convention of 1908, the party in its platform 
alluded to progress made in keeping faith with the previ- 
ous declaration, and said: 

The conspicuous contributions of American statesmanship 
to the cause of international peace so strongly advanced in 
The Hague conferences are occasions for just pride and 
gratification. We indorse such achievement as the 
highest duty of a people to perform, and proclaim the obli- 
gation of further strengthening the bonds of friendship and 
good will with all the nations of the world. 


In 1912 the Republican platform made a very explicit 
declaration relating to an international court of justice. 
I quote from the party covenant of faith: 

Together with peaceful and orderly development at home, 
the Republican Party earnestly favors all measures for the 
establishment and protection of the peace of the world, and 
for the development of closer relationships between the 
various nations of the earth. It believes most earnestly in 
a peaceful settlement of international disputes and in the 
reference of all controversies between nations to an inter- 
national court of justice. 


The next formal and solemn pledge was made in 1916. 
I quote again: 


The Republican Party believes that a firm, consistent, and 
courageous foreign policy, always maintained by Republican 
Presidents in accordance with American traditions, is the 
best as it is the only true way to preserve peace and restore 
to us our rightful place among nations. We believe in the 
peaceful settlement of international disputes and favor the 
establishment of a world court for that purpose. 


In 1920 the question of our foreign relationship was 
very acute. The Senate had rejected the Versailles 
Treaty and the League of Nations pact. The convention 
voiced its approval of the rejection; but was unwilling 
to pledge aloofness from the world. Therefore it said 
in its platform pronouncement : 


We pledge the coming Republican Administration to such 
agreements with other nations of the world as shall meet 
the full duty of America to civilization and humanity, in 
accordance with American ideals, without surrendering the 
right of the American people to exercise its judgment and 
its power in favor of justice and peace. 


As a participant in the making of some of these plat- 
forms and as the banner-bearer of one campaign, I have 
a right to believe they spoke the party conscience so 
plainly that it is not easy to misconstrue. 

But there are other utterances which it is seemly to 
recall. I allude to the interpretation of the platform by 
the candidate in 1920. On August 28, 1920, speaking 
on the League of Nations proposal, I said frankly and 
very definitely I did not favor the United States enter- 
ing the League of Nations. It was declared then the 
issue, as defined by the candidate, “involved the dis- 
parity between a world court of justice, supplemented 
by world association for conference, on the one hand, and 
the Council of the League on the other.” Quoting fur- 
ther from the same address, I said: 


The one is a judicial tribunal, to be governed by fixed and 
definite principles of law, administered without passion or 
prejudice. The other is an association of diplomats and 
politicians, whose determinations are sure to be influenced 
by considerations of expediency and natural selfishness. 

One a government of laws and one a government of 
men. 


In the same address I commended The Hague tri- 
bunal. One paragraph is particularly appropriate to 
quote afresh: 
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I believe humanity would welcome the creation of an in- 
ternational association for conference and a world court 
whose verdicts on justiciable questions this country, in com- 
mon with all nations, would be willing and able to uphold. 
The decisions of such a court or the recommendations of 
such a conference could be accepted without sacrificing on 
our part or asking any other power to sacrifice one iota of 
its nationality. 


So much for political party history. I have quoted it 
because I believe in keeping faith. If political parties 
do not mean what they say and candidates do not mean 
what they say, then our form of popular government is 
based on fraud and cannot hope to endure. 

In compliance with its pledges, the new Administra- 
tion, which came into power in March, 1921, definitely 
and decisively put aside all thought of the United States 
entering the League of Nations. 

It doesn’t propose to enter now, by the side door, the 
back door, or the cellar door. I have no unseemly com- 
ment to offer on the League. If it is serving the Old 
World helpfully, more power to it. But it is not for us. 

The Senate has so declared, the Executive has so de- 
cleared, the people have so declared. Nothing could be 
more decisively stamped with finality. 

In further keeping of the faith the Administration 
made a treaty of peace with Germany, a just treaty, 
which so impressed our war-time enemy that when we 
came, later on, to set up a mixed claims commission to 
settle the claims of American nationals against Ger- 
many, that nation named one commissioner, we named 
one, and then, for the first time in the history of inter- 
national relationships, Germany asked us, as a contend- 
ing nation, to name the umpire, the third member, whose 
vote would decide all differences. I know of no like 
tribute to a nation’s fairness in all the records of history. 

Then, in the fulfillment of the pledge of free confer- 
ence, the International Conference on the Limitation of 
Armament was called, not in haste, not because some one 
was prodding, but as early as the barriers to success 
could be removed. The spirit of that conference and 
the achievement wrought have been written into history 
and will grow immeasurably beyond the almost universal 
popular favor already accorded. There was not alone 
the triumph in reducing naval armaments and ending 
competition, which was leading to oppressive naval 
strength and adding staggering burdens to the treasuries 
of competing powers; not alone the removal of every war 
cloud and every reason for conflict in the Pacific, so that 
now accord and concord abide where suspicion and fear 
had previously dwelt, but we gave an example to the 
world of the conference way to peace which time will 
appraise as the supreme accomplishment. 

Hardly had this gratifying work been accomplished 
before the Administration began its endeavors for fur- 
ther fulfillment. Meanwhile an international court of 
justice had been established. 

It was an agency of peaceful settlement which long 
had been sought. Its establishment previously had 
failed because no agreement had been possible over the 
method of electing judges. The existence of the League 
of Nations offered a solution. Almost all the member 


nations had signed a protocol establishing the court. 
The members of the Council, in which the larger 
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powers have permanent representation, afforded one vot- 
ing body with a veto on the members of the Assembly, 
consisting of representatives of all the nations, and mem- 
ber nations of the Assembly could have a veto on the 
larger powers represented in the Council. Here was a 
device for electing judges which removed the heretofore 
unsolvable problem of a satisfactory means of selecting 
them. Not the Council, but the nation members thereof, 
must vote in majority for the same candidates for which 
members of the Assembly voted in a majority, else the 
election is void until a conference points the way to 
agreement. 

The court was established and is functioning. An 
American judge sits on the court, though we had no part 
in choosing him. 

Under the provisions of its establishment, the United 
States can apply for a court decision on any justiciable 
question, even as any nation participating in its estab- 
lishment. Perhaps the court is not all that some advo- 
cates of the court plan would have it, but it is in a large 
measure the fulfillment of an aspiration we long have 
boasted. So I thought, and still think, we ought to be 
a party to the agreement, assume our part in its main- 
tenance, and give to it the benefit of such influence as 
our size and wealth and ideals may prove to be. 

For mere eligibility to appeal to the court nothing 
was needed. But it didn’t seem fair to seek its advan- 
tages without accepting all becoming responsibilities, 
and here developed the stumbling block. Naturally, we 
should wish to participate in selecting the judges, and 
the electors designated were members of the League. 
We had no thought of joining the League; we sought 
none of its offerings and will accept none of its obliga- 
tions. ‘The President could propose no solution to the 
signatory powers, because the world has witnessed in 
disappointment the spectacle of the executive proposing 
and the Senate disposing. 

It was not desirable to make some proposal abroad 
that could not be carried out; indeed, none would be 
considered, and it was not pleasing to think of asking 
the Senate’s consent to a program to which the nations 
concerned would not agree. So, very informally and 
very discreetly, the situation was felt out, over a consid- 
erable period of time, and when satisfied that there was 
an appropriate course of action without connection with 
the League, provided the Senate consented, I proposed 
adherence to the court protocol and asked the Senate’s 
consent. 

The documents speak for themselves. It was pointed 
out that no rights under the League and no obligations 
of the League would be incurred, but to make certain 
that we would not be involved the letter of the Secretary 
of State suggested suitable reservations to afford ample 
guaranty. 

This is the complete recital. It is in harmony with 
platform pledges, candidatorial promises, and, I believe, 
with American aspirations. The Senate’s decision was 
hardly to be expected, amid the enormous pressure of 
business incident to the closing weeks of the short ses- 
sion. But I felt that the Senate, the country, and the 
friendly nations whose counsel we had sought were en- 
titled to know that our gestures abroad were sincere, and 
our own people should know there are no secrets about 
our purposes at home once they are matured. 
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Excessive friends of the League have beclouded the 
situation by their unwarranted assumption that it is a 
move toward League membership. Let them disabuse 
their minds, because there is no such thought among us 
who must make our commitments abroad. And the situ- 
ation is likewise beclouded by those who shudder exces- 
sively when the League is mentioned and who assume 
entanglement is unavoidable. Any entanglement would 
first require assent of the Senate, which is scarcely to be 
apprehended, and if by chance the Senate approved of 
any entanglement, the present Administration would not 
complete the ratification. If in spite of these state- 
ments, uttered with full deliberation, there are excessive 
and unfounded hopes on the one hand, or utterly un- 
justifiable apprehensions on the other, I know of no word 
fittingly to apply. 

Frankly, there is one political bugbear. When we dis- 
cussed the League of Nations and its rule of force, with 
its superpowers through a political council and assembly, 
I myself contended as a Senator for equal voting power 
on the part of the United States with any nation in the 
world. With her dominions members of the League As- 
sembly, the British Empire will have six votes in that 
branch of the court electorate, but it has only one in the 
electorate of the Council. In view of the fact that no 
nation can have more than one judge, it is a less formi- 
dable objection than when applied to the League as a 
superpower, dealing with problems likely to abridge a 
member’s national rights. I appraise the objection as 
one who voted against this disparity of power in the 
League’s Assembly, but in an appraisal now I do not 
hesitate to say that if other great powers can accept 
without fear the voting strength of the British domin- 
ions, when they are without ties of race to minimize in- 
ternational rivalries and suspicions, we ought, in view 
of the natural ties of English-speaking kinship, to feel 
ourselves free from danger. 

The perfected court must be a matter of development. 
I earnestly commend it because it is a great step in the 
right direction toward the peaceful settlement of jus- 
ticiable questions, toward the elimination of frictions 
which lead to war, and a surer agency of international 
justice through the application of law than can be hoped 
for in arbitration which is influenced by the prejudices 
of men and the expediency of politics. 

We can do vastly more to perfect it in the capacity of 
an adherent than in an aloofness in which we arrogate 
to ourselves the right to say to the world we dictate but 
never comply. I would yield none of our rights, none 
of our nationality, but would gladly give of our influ- 
ence and co-operation to move forward and upward to- 
ward world peace and that reign of justice which is in- 
finitely more secure in the rule of national honor than 
in national or international force. 

I have indulged the dream—nay, a justified hope— 
that out of the encouraged and sustained court might 
come the fulfillment of larger aspirations. In the proof 


of its utility and a spirit of concord among nations 
might come that voluntary conference of nations out of 
which could be expected a clarified and codified inter- 
national law to further assure peace under the law and 
bring nations that understanding which is ever the first 
and best guarantor of peace. 

I would not have it thought that I hold this question 
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paramount to all others confronting our government. I 
do not hold it a menace to the unity of any political 
party. It is not to be classed as a party question, but if 
any party, repeatedly advocating a world court, is to be 
rended by the suggestion of an effort to perform in ac- 
cordance with its pledges, it needs a new appraisal of its 
asserts. 

Our problems at home invariably call for first con- 
sideration. Our own house must be kept in order; our 
own good fortune must be assured before we can be large 
contributors to world progress or measurably helpful to 
humanity. I have little patience with the contention of 
those who believe large commercial advantages will at- 
tend our larger assumption of world responsibility. Na- 
tions are not engaged in bartering their trade advantages 
for larger fellowships. We do not do it ourselves, and 
we need not ask what we do not give. Commerce is the 
very life blood of every people’s existence, and a nation’s 
commercial opportunities are valued little less than the 
security of its citizenship. 

A restored Europe, with less consumption in conflict 
and more production and consumption in hopeful peace 
and banished hate, would add to the volume of world 
commerce. We would gladly acclaim such a restoration. 
Our influence and helpfulness are ready when they will 
avail, but we cannot intrude where we ourselves would 
resist intrusion. 

Our position commercially is gaining in strength, be- 
cause we are free from political entanglements and can 
be charged with no selfish designs. In the making of 
new pacts and the remaking of old, we ask no more and 
accept no less than the equal opportunity we are ever 
ready to grant others, and the position is unassailable. 

The nation which grants justice may confidently ask 
it, and the world—social, political, or commercial— 
which would promote justice through association or 
judgment of its court must practice justice in its daily 
transactions. 

II 


SECRTARY HUGHES 


(Address Delivered Before the American Society of Interna- 
tional Law, Washington, April 27) 


It is my purpose to discuss in the simplest manner 
the proposal made by the President that the United 
States should participate, upon stated conditions, in the 
support of the Permanent Court of International Jus- 
tice. In making this proposal, the President has been 
animated by the desire to promote world peace and 
stabilization; he has sought to give effect to a long- 
cherished American aspiration, and to pursue in the 
projected course the clear line of our traditional policy. 
With full appreciation of the intensity of feeling aroused 
by the controversy of recent years, we cannot fail to 
realize the importance of having the subject considered 
upon its merits, and the supreme need is an understand- 
ing of the facts which should remove uncertainty and 
quiet apprehension. 

Let it first be noted exactly what the proposal is and 
what it is not. As the President has explicitly stated, 
it is proposed to support the Permanent Court of In- 
ternational Justice; it is not proposed to enter the 
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League of Nations. Those who desire that by this 
method the United States shall become a member of the 
League are indulging vain hopes, and those who are 
alarmed at such a possibility are entertaining vain fears. 
The test is a clear one. If the Senate should approve 
the President’s recommendation, the United States 
would still be outside the League. Acceptance of the 
President’s proposal as to the International Court will 
not obtain for the United States a single right or sub- 
ject it to a single obligation under the covenant of the 
League. 

These are the questions in which I assume the citizens 
of the United States are interested : 


Is it a good thing to have an international court ? 

Why should we have a permanent court instead of 
temporary arbitral tribunals ? 

Is the Permanent Court of International Justice es- 
tablished on a sound basis ? 

is there any good reason why the United States should 
not support it? 

First. Why should there be an international court ? 
The manifest answer is that there are controversies be- 
tween nations which should be decided by a court. 
There are controversies calling for the examination of 
facts and the application of principles of law. There 
are international contracts or treaties, now more numer- 
ous than ever, to be interpreted. Recognizing the dis- 
tinction between questions of a legal nature and ques- 
tions of policy, there has emerged from the discussions 
of jurists an agreement defining justiciable disputes as 
those which relate to the interpretation of a treaty, to 
any question of international law, to the existence of 
facts which would constitute a breach of an interna- 
tional obligation or to the reparation to be made for 
such breaches. Other questions may be submitted for 
decision, but questions of the sort above described are 
manifestly of the same character as those which in all 
civilized countries are recognized as matters for deter- 
mination by judicial tribunals whose impartial judg- 
ment affords the nearest human approach to absolute 
justice. 

It is to the direct interest of the United States, with 
respect to the disposition of its own controversies, that 
the best practicable method of judicial settlement should 
be provided. We have rights and duties under interna- 
tional law. We are parties to treaties under which we 
have rights and obligations. As we cannot be the final 
judge in our own cases, we need the best possible inter- 
national tribunal to decide them. This is to the interest 
of every American citizen. It is also to the interest of 
the United States that controversies between other 
nations to which the United States is not a party should 
be appropriately determined. Suppose a citizen of New 
York should say that he was interested only in having 
a judicial tribunal to determine controversies between 
States to which New York was a party, but that it made 
no difference to him what happened if the question was 
between Missouri and Kansas. Every citizen knows that 


it is in the interest of domestic peace that we should 
maintain a tribunal by which controversies arising be- 
tween any two States can be determined. It is equally 
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essential to world peace that controversies not our own 
should be peacefully and impartially determined where- 
ever that is possible. As President McKinley said, “It 
has been recognized as the leading feature of our foreign 
policy throughout our entire national history” that there 
should be “the adjustment of difficulties by judicial 
methods rather than by force of arms.” 

How are controversies between nations to be deter- 
mined? If the nations are able to agree, the question 
does not arise. But what shall be done if they cannot 
agree? Is their controversy to remain a festering sore? 
Ultimately, the alternative to peaceful settlement is the 
arbitrament of force. The only way to prevent war is 
to dispose of the causes of war, and the desire for peace 
must be supported by the institutions of peace. 

Because a court may not be able to deal with every 
sort of controversy, but only with controversies that are 
appropriate for a court to decide, is no reason for dis- 
pensing with it. There is no immediate access to the 
millennium and a demand for the millennium will not 
prevent war. If the plain path of progress in dealing 
with those controversies which all countries recognize to 
be susceptible of settlement through judicial tribunals is 
not to be followed, then no progress is possible. 

Second. Why should there be a permanent court in- 
stead of temporary arbitral tribunals? 

The principle of judicial settlement of international 
disputes has been applied from early times through ar- 
bitrators. It is a method of great value, and I have no 
desire to underestimate it. We have been parties to 
more than 70 arbitrations and we have concluded a 
score of general arbitration conventions. Throughout 
its history, the United States has consistently supported 
this sort of judicial process, but we have long recognized 
that it leaves much to be desired. 

Arbitrators are selected to determine a particular 
eontroversy, and after the controversy has arisen. When 
the decision has been made the arbitral tribunal ceases 
to exist. There is unnecessary expense in the creation 
of a separate tribunal for every case, and there is a re- 
grettable loss in the experience of judges because of the 
lack of continuity in service. For the same reason, the 
development of the law suffers, as, instead of a series of 
decisions with appropriate relation to each other by a 
permanent bench of judges, thus gradually establishing 
a body of law, there are sporadic utterances by temporary 
bodies disconnected with each other, acting under dif- 
ferent conditions, and having a widely different capacity. 

There is a still more serious defect in this process. 
The arbitral tribunal is composed of those specially se- 
lected by the parties to the dispute. In legal matters of 
minor consequence, where national interest is relatively 
small, judicial standards are more readily maintained. 
But where the controversy is a serious one and success 
is highly important, the constitution of a tribunal after 
the controversy has arisen is not favorable to the selec- 
tion of those who will act solely as impartial judges. 
And those members of the tribunal who are the separate 
choice of each party tend to become advocates rather 
than judges; if this is not always the case in fact, it is 
generally so in public estimation. 


There need be no illusion as to this matter. The 
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question finally comes to the selection of the umpire, or 
third or fifth arbitrator, as the case may be, who is 
likely to have the deciding vote. The smaller powers 
have the less difficulty in making such a choice. They 
have a range of selection that is generally satisfactory 
from the standpoint of national interest, and they often 
are able to agree upon a tribunal composed of a single 
arbitrator. When there is a serious controversy between 
great powers, however, the choice of an umpire or third 
arbitrator is far from easy. National interests are far- 
reaching, and a selection satisfactory to one power is 
for the same reason the subject of objection by the other. 
The difficulty has been vastly increased by the feelings 
engendered and the alignment of sympathies in the 
World War. It has become the practice to provide that, 
in case of a failure of the parties, or of the arbitrators 
respectively selected by them, to agree upon an umpire 
or third arbitrator, he shall be selected by some desig- 
nated power or powers. This is because some means of 
choice must be provided if the parties cannot agree ; 
but this course places with the designated power or 
powers the virtual control of the final constitution of the 
tribunal. The alternative is to have the selection de- 
termined by lot, and certainly this is not a satisfactory 
method. 

Even where the parties are able to agree upon the ar- 
bitrators, there still remains the danger that considera- 
tions of political expediency will usurp the place of 
judicial standards. I would not disparage the motives 
of arbitrators or the importance of their service, but, as 
Mr. Root has well said, they too often “consider them- 
selves as belonging to diplomacy rather than to juris- 
prudence; they measure their responsibility and their 
duty by the traditions, the sentiments, and the sense of 
honorable obligation which has grown up in centuries of 
diplomatic intercourse, rather than by the traditions, the 
sentiments, and the sense of honorable obligation which 
characterizes the judicial department of civilized na- 
tions.” The process tends to the intrusion of political 
interest and to a solution by compromise instead of a 
proper judicial determination. Questions of right come 
to be determined as questions of policy. 

The problem in the improvement of the judicial 
process in international relations is to secure immunity, 
so far as is humanly possible, from considerations of 
political interest and policy, and to have the rights and 
obligations of nations determined upon their merits. 
The United States has taken the lead in the endeavor 
to secure this result by the most appropriate method— 
that is, by the establishment of a permanent interna- 
tional court. 

Secretary Hay instructed the American delegates to 
the First Hague Conference, in 1899, to present a plan 
for an international tribunal of a permanent character. 
While this project was not adopted, the conference did 
make a decided improvement in existing practice by pro- 
viding a code of arbitral procedure and an eligible list 
of arbitrators from which tribunals might be consti- 
tuted for the determination of such controversies as the 
parties concerned might agree to submit to them. This 
was called a Permanent Court of Arbitration, but it was 
not in fact a permanent court; it was a panel of arbiters. 
This government still cherished its ideal and hence, 
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at the Second Hague Conference, our delegates were in- 
structed by Secretary Root to bring about “a develop- 
ment of The Hague Tribunal into a permanent tribunal 
composed of judges who are judicial officers and nothing 
else, who are paid adequate salaries, who have no other 
occupation, and who will devote their entire time to the 
trial and decision of international causes by judicial 
methods and under a sense of judicial responsibility.” 

Mr. Choate, as the first delegate of the United States, 
in presenting to the conference the American plan for 
a permanent court, quoted the words of President Roose- 
velt, that he hoped “to see The Hague court greatly in- 
creased in power and permanency, and the judges, in 
particular, made permanent and given adequate salaries, 
so as to make it increasingly probable that in each case 
that may come before them they will decide between 
the nations, great or small, exactly as a judge within 
our own limits decides between the individuals, great or 
small, who come before him.” 

Mr. Choate observed that the work of the First Con- 
ference, noble and far-reaching as it was, had not proved 
entirely adequate to meet the progressive demands of 
the nations, and to draw to The Hague Tribunal for 
decision any great part of the arbitrations that had been 
agreed upon; and that in the eight years of its existence 
only four cases had been submitted to it, and of the 60 
judges, more or less, who were named as members of the 
court at least two-thirds had not as yet been called upon 
for any service. He found the reasons to lie in undue 
expense ; in the fact that there was “nothing permanent 
or continuous or connected in the sessions of the court” ; 
that it had “thus far been a court only in name—a frame- 
work for the selection of referees for each particular 
case, never consisting of the same judges.” “Let us 
then,” said he, “seek to develop out of it a permanent 
court, which shall hold regular and continuous sessions, 
which shall consist of the same judges, which shall pay 
due heed to its own decisions, which shall speak with 
the authority of the united voice of the nations, and 
gradually build up a system of international law, definite 
and precise, which shall command the approval and regu- 
late the conduct of the nations.” 

Mr. Choate added that the plan proposed by the 
American delegates did not “in the least depart from the 
voluntary character of the court already established. 
No nation can be compelled or constrained to come be- 
fore it, but it will be open for all who desire to settle 
their differences by peaceful methods and to avoid the 
terrible consequences and chances of war.” With solemn 
emphasis, disclaiming any pride of opinion as to any 
point or feature of the American plan, he warned the 
great gathering of the representatives of all the nations 
that it “would be false to its trust and would deserve 
that the seal of condemnation should be set upon its 
work” if it did not “strain every nerve to bring about 
the establishment of some such great and permanent 
tribunal.” 

While the Second Hague Conference discussed a proj- 
ect and recommended a draft convention for the estab- 
lishment of a permanent court, it was unable to find a 
satisfactory method of selecting the judges, and for this 
reason the project failed. Still the American delegates 
reported to their government that in the proposed project 
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permanent court had been broadly 
added: “A little time, a little pa- 
tience, and the great work is accomplished.” Echoing 
the same sentiment, President Roosevelt said in his 
next message to the Congress : “Substantial progress was 
also made toward the creation of a permanent judicial 
tribunal for the determination of international causes.” 
He regarded the unsettled question as to the method of 
selecting judges as “plainly one which time and good 
temper will solve.” 

The establishment of a permanent court of interna- 
tional justice continued to be a cardinal feature of 
American policy. 

Third. 1s the present Permanent Court of Interna- 
tional Justice, to which the President’s recommendation 
refers, established on a sound basis? 

This question invites consideration of its organiza- 
tion; of the extent to which the court has the support 
of the nations; of the jurisdiction and standards of the 
court; and of the qualifications, tenure, method of se- 
lection, and independence of the judges composing it. 

The Permanent Court of International Justice has 
been established under what is called a statute, or con- 
stitution, which defines its organization, jurisdiction, 
and procedure. In the preparation of this statute the 
Council of the League called to its aid an international 
committee of the most distinguished jurists, among 
whom was Mr. Root. This Advisory Committee of 
Jurists formulated a plan for a permanent court. The 
plan was considered and amended in the Council and 
Assembly of the League, but its main structure was re- 
tained. While the amended plan was adopted by the 
Assembly of the League, it could not be put into effect 
by action of the League. In view of the scope of the 
plan, it was necessary to have a special international 
agreement on the part of the States which were willing 
to accept it. Accordingly, a special protocol or agree- 
ment, with the statute of the court annexed, was drawn 
up and sent to the nations for approval. I understand 
that about forty-six States have signed this special agree- 
ment, and of these about thirty-four States have already 
ratified it. 

The permanent court is thus an establishment sepa- 
rate from the League, having a distinct legal status 
created by an independent organic act. 

The jurisdiction of the court comprises all cases which 
the parties refer to it and all matters specially provided 
for in treaties and conventions in force. 

Careful provision has been made to secure the in- 
dependence of the court and to safeguard the appropri- 
ate discharge of its functions as a judicial body in ac- 
cordance with accepted judicial standards. The statute 
of the court provides that it shall be composed “of a 
body of independent judges, elected regardless of their 
nationality from amongst persons of high moral char- 
acter, who possess the qualifications required in their 
respective countries for appointment to the highest ju- 
dicial offices, or are jurisconsults of recognized compe- 
tence in international law.” The court consists of 15 


the foundations of a 
and firmly laid, and 


members—11 ordinary judges and 4 deputy judges. The 
11 judges constitute the full court, but if they cannot 
all be present, the deputy judges may be called on. Nine 
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constitute a quorum. The court is thus large enough 
to be appropriately representative and at the same time 
is not so large that it cannot effectively transact its 
business. 

The judges are elected for nine years and are eligible 
for re-election. Every judge before taking up his duties 
must make a solemn declaration in open court that he 
will exercise his powers impartially and conscientiously, 
The ordinary members of the court may not exercise any 
political or administrative function. This provision 
applies to the deputy judges during the time that they 
are performing their duties on the court. 

No judge can be removed by the League of Nations. 
A judge cannot be dismissed unless, in the unanimous 
opinion of the other members of the court, he has ceased 
to fulfill the required conditions. This gives the judges 
absolute security in the impartial performance of their 
duties. 

The statute provides that in deciding cases the court 
shall apply international conventions establishing rules 
expressly recognized by the contesting States; interna- 
tional custom, as evidence of a general practice accepted 
as law; the general principles of law recognized by civil- 
ized nations; and the judicial decisions and the teach- 
ings of the most highly qualified publicists of the vari- 
ous nations, as subsidiary means for the determination 
of rules of law. All questions are decided by a majority 
of the judges present, and in the event of an equality 
of votes, the President or his deputy, who are elected 
by the court itself, shall have a casting vote. 

The judgment of the court is to be final and without 
appeal. It is expressly provided, however, that the de- 
cision of the court shall have no binding force except 
hetween the parties and in respect of the particular case 
decided. 

As already observed, the Hague project of 1907 for 
the establishment of a permanent court failed because 
it was found to be impossible to agree upon the method 
of selecting the judges. Manifestly, if the nations are 
to participate in maintaining an international court they 
must have suitable opportunity to participate in the 
election of those who compose it. Still, to have every 
nation represented upon such a court, or to have a se- 
lection of a permanent body of judges according to 
nationality, would be wholly impracticable, and _ insist- 
ence upon such a course would make impossible the es- 
tablishment of a permanent court. The fundamental 
postulate of international law is the equality of States, 
but if this principle alone is observed and all States 
should join in the election of judges precisely upon the 
same footing, the small powers would have a great ma- 
jority and would control the election. Even though the 
jurisdiction of the court was not compulsory, a court 
thus constituted would not be likely to enjoy the con- 
fidence of the great powers. At least, the fear of such 
an arrangement has been until now an insuperable ob- 
stacle in establishing an international court. 

This difficulty has been surmounted by providing that 
the two groups of powers in the Council and Assembly 
of the League shall act concurrently in the election of 
judges. The council is a small body, of ten members, 
and the great powers—Great Britain, France, Italy, and 
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Japan—are permanent members, the others being non- 
permanent members. The Assembly, on the other hand, 
embraces all the members of the League, fifty-two in 
number. The statute of the court provides that in elect- 
ing the judges each of these bodies shall proceed in- 
dependently, and the successful candidate must have a 
majority of the votes in each. The result is that the 
great powers are able to vote in a small group, of which 
they are permanent members, while all the smaller pow- 
ers can vote in the other group. In this way the great 
powers and the smaller powers have a check upon each 
other, and it is as certain as anything human can be 
that their concurrent action will result in the election 
of impartial judges. 

It should be noted that the Council and Assembly, in 
electing judges, do not act under the covenant of the 
League of Nations. That covenant, which determines 
the rights and obligations of members of the League, 
invests them with no authority whatever for such ae- 
tion. The election is held under the provisions of the 
statute of the court, which rests, as I have said, upon 
a special international agreement. For this purpose the 
Council and Assembly are electoral bodies which are 
utilized because they are groups of States and through 
provision for their concurrent action the difficulty of 
finding a satisfactory basis of selection has been over- 
come. 

This suggestion was brought forward by Mr. Root in 
the Advisory Committee of Jurists. Analogy was found 
in the plan which made possible our organic Union, by 
providing for the representation of sovereign States in 
the Senate and of the people in the House of Repre- 
sentatives and requiring in the enactment of laws the 
action of both groups. The method of electing judges 
for the permanent court is thus a practical solution, and 
I think it may be said that without a solution of this 
sort, which will enable great powers to have a check 
upon the smaller powers, and the latter to have a check 
upon the former, a permanent court cannot be estab- 
lished. We are generally in danger, in all efforts at 
progress, of being balked by an impractical idealism ; in 
this case it is fortunate that a wise practicality has en- 
abled the nations to attain the ideal of an impartial 
court. 

It should be added that candidates for election 
nominated by national groups of arbitrators, who are 
on the panel established by The Hague Convention, and 
the election is made from the candidates presented by 
these groups, except that, in case of inability otherwise 
to agree, a joint conference of representatives of the 
Council and Assembly may unanimously present another 
name to each body. These national groups who thus 
have the privilege of nominating candidates for the 
Permanent Court of International Justice are selected 
by the governments, respectively, under The Hague 
Convention as men of known competency in questions 
of international law and of the highest moral reputation. 
Before making these nominations, each national group 
is recommended by the statute of the court to consult 
its highest court of justice, its legal faculties and schools 
of law, and its national academies and national sections 
of international academies devoted to the study of law. 


are 
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Thus the participating nations have the opportunity to 
submit the names of their leading jurists. 

The plan gives every assurance against a successful at- 
tempt by any bloc to manipulate or control the elections. 
Any such attempt in the assembly would meet with the 
greatest difficulty, in view of its 52 members and their 
diverse interests, while any effort on the part of the 
Council to elect a judge partial to particular interests 
would be wrecked in the Assembly. It is wholly im- 
probable that, acting in this way, the participating na- 
tions would be able to agree upon judges unless they 
were men of acknowledged merit, with a public reputa- 
tion affording the best possible guaranty of competence 
and impartiality. 

The judges chosen through the concurrent action of 
these groups will be in all probability, as in the case of 
those already elected, men of mature years, who have 
won high distinction. They are elected for nine years 
and will most probably be re-elected if they give faith- 
ful service. ‘This means that men of exceptional experi- 
ence and recognized fitness for these most important 
posts are chosen at a time of life and for a term of serv- 
ice which leaves them no motive but to devote the rest 
of their career to making efficient the administration of 
international justice to the full extent of their ability. 
If there is any practicable plan better safeguarding the 
essentials of an international court, it has never been 
suggested, 

In considering the question of the relation of the 
court to the League, it must be remembered that if there 
were no League, you would still have to deal with the 
States composing the League. If you are to have a 
permanent court, these States should participate in es- 
tablishing it and maintaining it and in electing its 
judges. The question would still remain—whether all 
these States in choosing judges should act in one body 
or group, Whatever you might call it, or not. If it were 
insisted that they should act in one body upon precisely 
the same footing, we should return to the old difficulty 
and get no court at all. If, on the other hand, you say 
that the participating States should act in two bodies 
or groups, so that the great powers may have a check 
upon smaller powers and the latter upon the former, 
then the question is, What should the second body or 
group be? Whatever you call it, it would be a body or 
group in which the great powers would presumably be 
permanent members. 

The fundamental question is whether the League of 
Nations controls the court. To this there is a ready 
answer. The League does not control the court: that 
is an independent judicial body. The League is com- 
posed of States; they, of course, continue to exist as 
States. When the League acts, it acts under the cove- 
nant which creates the rights and obligations pertain- 
ing to the League. But when these 52 members act in 
separate groups to elect judges, they are, as I have said, 
not acting under the covenant, but are following a course 
of procedure defined by a special international agree- 
ment in order to secure the independent and impartial 
judicial body for which the world has been waiting. 

There are certain other provisions of the statute of 
the court which have been adopted to meet obvious prac- 
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tical exigencies. Only one national of a participant in 
the election can be chosen as a judge. Judges of the 
nationality of each contesting party retain their right 
to sit in the case before the court. If the court includes 
upon the bench a judge of the nationality of one of the 
parties only, the other party may select from among the 
deputy judges a judge of its nationality if there be one, 
or, if not, the party may choose a judge. If the court 
includes upon the bench no judge of the nationality of 
the contesting parties, each may choose a judge. If there 
are several parties in the same interest, they are to be 
reckoned, for the purpose of these provisions, as one 
party only. 

The court recognizes that it may be called upon by the 
Council or Assembly of the League for advisory opin- 
ions. This is a practice similar to that which has ob- 
tained in most of the States of New England from 
colonial days. It now obtains in Massachusetts, New 
Hampshire, Maine, Rhode Island, Florida, Colorado, 
and South Dakota. The Permanent Court of Interna- 
tional Justice has adopted rules upon this subject so as 
to assimilate the process so far as possible to a judicial 
proceeding and especially so as to exclude any supposi- 
tion that advisory opinions may be rendered in a diplo- 
matic sense and without publicity. (See article by 
Judge John Bassett Moore on the Organization of the 
Permanent Court of International Justice, Columbia 
Law Review, Vol. XXII, No. 6, June, 1922, pages 11 
and 12.) 

The conclusion is that while the United States should 
have the right to participate in the election of judges if 
it is to support the Permanent Court, that court is es- 
tablished on a sound basis. It is already functioning. 
The judges have been elected—a most distinguished 
American jurist being one of them—and they are as 
representative a body of independent and qualified jur- 
ists as could be chosen. 

Fourth. I come, then, to the final question: Is there 
any good reason why the United States should not sup- 
port the Permanent Court? This support has been 
proposed by the President upon four explicit conditions. 
These conditions are: 





I. That such adhesion shall not be taken to involve any 
legal relation on the part of the United States to the League 
of Nations or the assumption of any obligations by the 
United States under the covenant of the League of Nations 
constituting Part I of the Treaty of Versailles. 

II. That the United States shall be permitted to partici- 
pate through representatives designated for the purpose and 
upon an equality with the other States’ members, respect- 
ively, of the Council and Assembly of the League of Nations 
in any and all proceedings of either the Council or the As- 
sembly for the election of judges or deputy-judges of the 
Permanent Court of International Justice, or for the filling 
of vacancies. 

III. That the United States will pay a fair share of the 
expenses of the court as determined and appropriated from 
time to time by the Congress of the United States. 

IV. That the statute for the Permanent Court of Inter- 
national Justice adjoined to the protocol shall not be 
amended without the consent of the United States. 
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The acceptance of these conditions will establish that 
the support of the court will not involve entry by the 
United States into the League of Nations; the partici- 
pation of the United States in the election of judges; 
the bearing by the United States of its proper share of 
the expenses of the court; and, finally, a safeguard 
against any change in the statute of the court without 
the assent of the United States. 

What, then, are the objections to support of the court 
upon this basis ? 

(1) It is objected that it is not a world court. But 
in what sense is it not a world court? Is reference made 
to the number of nations which support it? The answer 
is, as I have already said, that about 46 nations have 
already signed the protocol, and if the United States ad- 
heres, there is every reason to suppose that participation 
by the other nations will be brought about. This should 
be our aim. It is not too much to say that there will 
be no world court if this court cannot be made one, and 
whether or not it is to be in the fullest sense a world 
court depends upon our own action. 

Suppose we should now undertake to establish another 
world court? What should we do? We could not es- 
tablish it by ourselves; we should have to prepare a plan 
and submit it to the other nations. We should need the 
approval of the nations who have already approved the 
present plan. 

What differences should we propose, so far as the 
structure of the court is concerned? With respect to 
the choice of judges, would we endeavor to have a prac- 
ticable plan or one that had been demonstrated to be im- 
practicable? Should we insist that all nations be repre- 
sented on the court by their nationals, or that all na- 
tions, great and small, should act together in the choice 
of judges upon precisely the same footing and without 
any division into groups which could form a check upon 
each other? If so, we should have a plan which would 
most probably fail of acceptance, and at the same time 
would not safeguard the interests of the United States 
nearly as well as the existing plan. Should we recom- 
mend concurrent action by groups of nations, in order 
to have a practical arrangement for selecting judges? 
If so, what groups should we propose, and how would 
they differ essentially from the present electoral bodies ? 
The more the matter is examined, the more clearly I 
think it will appear that the suggested changes would 
be purely formal, and not at all vital to our interests, 
or of a character which would disclose any just reason 
for refusing support to the existing court and for en- 
tering upon the difficult, if not vain, endeavor of estab- 
lishing another judicial institution. 

(2) Another objection is that the court has been es- 
tablished through the action of the League of Nations. 
This is not an entirely accurate statement, for the ac- 
tion of the League could not have established the court. 
It was necessary to have a special agreement signed or 
adhered to by the nations which support the court, and 
the court rests upon that agreement. The substantial 


point, however, is not the source of the plan but its char- 
acter. Any nation, or any group of nations, might have 
suggested the plan and it might be none the worse or 
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none the better for that. The question still remains— 
What is the court that has thus been established, and 
is it in its essential attributes worthy of support ? 

This question I have examined, and I think it is dem- 
onstrable that the court is an independent judicial body 
with appropriate judicial functions and abundant safe- 
guards for their proper discharge. It is not a servant of 
the League ; and its decisions are not supervised or con- 
trolled by the League. 

It is said that the salaries and expenses, or budget of 
the court, are fixed by the Assembly of the League upon 
the proposal of the Council. But the action of the As- 
sembly is the action of the 52 members composing the 
Assembly, and the recommendation of the Council is 
the recommendation of the States composing the Council, 
in each case the action being taken under the statute 
of the court. If the nations are to support a court, they 
must, of course, have some practical means of dealing 
with the budget. Under the present plan, by which both 
these groups act, there is abundant protection against 
extravagance. We properly reserve the right of Con- 
gress to determine by its appropriation the amount 
which the United States shall pay as its share. I find 
nothing which can be regarded as inimical to the in- 
terests of the United States in the provisions as to 
procedure. 

(3) But it is said that support of the court, although 
it manifestly does not involve entrance into the League, 
or the assumption of any obligation under the covenant 
of the League, constitutes an entanglement. But in 
what do we become entangled? Are we to abandon the 
effort to dispose of international controversies by judicial 
settlement, which has been a feature of American policy 
since the foundation of the government? We cannot 
have an ordinary arbitration unless we have an inter- 
national agreement and an international tribunal for the 
purpose of the arbitration. We have never considered 
this to be an entanglement. We have manifested our 
desire for such judicial settlements by numerous treaties 
and special conventions. 

Certainly we do not object that the disputes of others 
should be settled peacefully by similar methods. Then, 
as I have shown, the establishment of a permanent court 
has been an American policy because we have desired 
this essential improvement in judicial process in inter- 
national relations. Political platforms have treated this 
as an American policy and not as a forbidden entangle- 
ment. If you are to treat participation in a permanent 
court of international justice as an entanglement foreign 
to our institutions, you must rewrite American history. 
If you are not, then the question is as to this particular 
permanent court and we return to the consideration of 
its organization and functions, and these justify the 
conclusion that it is an independent judicial body of the 
highest character and deserves our confidence. 

(4) Again, it is objected that a world court should 
have compulsory jurisdiction, and that the jurisdiction 
of the Permanent Court of International Justice is not 
compulsory. It may be noted that provision is made in 
the statute of the court for the acceptance by States, 
through a special agreement, of compulsory jurisdiction 
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of legal disputes as defined in the statute. I understand 
that of the 46 States that have signed the protocol about 
15 have ratified this optional clause for compulsory 
jurisdiction, but among the majority of the States which 
have not assented to the optional clause are Great 
Britain, France, Italy, and Japan. It is apparent that 
the greater nations are not yet ready to accept com- 
pulsory jurisdiction, even of the limited class of ques- 
tions above described. Certainly, it does not appear that 
the United States is ready to accept it. 

The American plan for a permanent court, which was 
submitted to the Second Hague Conference, was, as Mr. 
Choate pointed out, for a jurisdiction of a voluntary 
character. The Senate repeatedly, from the days of 
President Cleveland, has refused to sanction an arbitra- 
tion treaty providing for compulsory arbitration. It 
has been required that, even under our general arbitra- 
tion treaties relating to legal disputes, there should be a 
limitation relating to questions which affect the vital 
interests, the independence, or the honor of the two con- 
tracting States, and the Senate has insisted that a special 
agreement for each particular arbitration should be sub- 
mitted for its assent. 

Shall we postpone the plan for a world court because 
we cannot have compulsory jurisdiction? .Can we not 
make substantial progress in the judicial process by the 
creating of a tribunal which in the highest degree will 
command confidence and to which the nations may pre- 
sent their cases for the most impartial and expert con- 
sideration that is obtainable? Why should impossibil- 
ities be demanded if we are really interested in judicial 
settlement? It is said that the court is substantially an 
arbitral tribunal because of the absence of compulsory 
jurisdiction. But this is not an effective argument, for 
even if the court could be so described, the question 
would remain; why should we not have the great ad- 
vantage of this improvement in the judicial mechanism ? 
This brings us back to the question whether or not we 
desire a permanent court with the continuous service of 
judges with appropriate judicial standards instead of 
temporary arbitral tribunals—a question to the affirma- 
tive answer of which we have long been committed. 

(5) Further, it is objected that no provision is made 
for the enforcement of the decisions of the court. There 
are those who desire to see an international armed force 
to compel the carrying out of decisions. Those who 
make this demand generally assume that there will be 
substantial unity among those furnishing the armed 
force so that it can be used. But when there is such in- 
ternational unity the power of public opinion is at its 
maximum and there is the least need for force, while in 
the absence of such unity the armed force is likely to 
remain unused, , 

The truth is that the decisions of the court will have 
the most solemn sanction that it is practicable to obtain. 
When nations agree to submit a dispute to a tribunal 
and to abide by the decision, its observance is a point of 
international honor of the highest sort. You can really 
have no better sanction than this, and the obligation is 
one which will be all the more keenly felt when the de- 
cision is not simply that of a temporary arbitral tri- 
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bunal but of a permanent court supported by practically 
all the nations of the world. If you desire to improve 
the authority of judicial determinations of international 
disputes, you can best effect this object by improving 
the reputation for impartiality, and for disinterested 
judicial consideration, of the tribunal that decides them. 

(6) An objection of a different character is that the 
United States should unconditionally support the court, 
and therefore, apparently, that the suggested conditions 
should be withdrawn. This objection simply means that 
the United States should enter the League of Nations, 
as the objection assumes, in accordance with the fact, 
that the proposed support of the court does not involve 
entry iato the League. But why, in supporting an in- 
stitution which embodies a cherished ideal of the Ameri- 
can people, should we revive the controversy over the 
League? Why should we not support the court as a 
judicial body? In giving this support, however, it is 
important that we should reserve the right to participate 
in the election of judges, that we should protect our- 
selves agaist amendment of the statute without our con- 
sent, and that we should provide for the determination 
by Congress of the amount to be paid as our share of 
the expenses. The stipulated conditions are appropriate 
to the purpose. 

(7) Another objection is that the British Empire has 
six votes in the Assembly of the League in the election of 
judges, because the dominions and other constituent 
parts of the Empire are members of the Assembly. It 
must be remembered, however, that there are 52 votes 
in the Assembly. The admission to membership of these 
parts of the British Empire has been a recognition of 
the aspiration of the peoples composing them, and this 
has not been found an insuperable obstacle to the sup- 
port of the court by other powers. And it would be 
difficult to find a sound reason for objection on the part 
of the United States to this increase on natural grounds 
in the voting strength of the peoples who have been de- 
veloped under the influence of Anglo-Saxon jurispru- 
dence. 

Moreover, under the proposed condition the United 
States will not only participate in the election by the 
Assembly, but also in the election by the Council, and 
in the Council the British Empire has but one vote. We 
are far better protected by this arrangement than by one 
which would have all States vote together on exactly the 
same footing and where the smallest nation would cast 
the same vote as the United States. The arrangement 
for our participation in the voting for the judges by the 
Council is really a stronger protection to the interests of 
the United States than has hitherto been suggested in 
any plan for a permanent court. The question should 
also be considered in the light of the nature of the action 
that is involved. It is practically impossible, under the 
scheme that has been adopted, for the British Empire, 
or for any combination, to secure an election of judges 
in aid of a particular political interest. Such an effort 


would die stillborn, because of the necessity for a con- 
current choice by both groups of nations in the manner 
that has been devised. 

Finally, it is hardly necessary to say that I am in 
entire sympathy with efforts to codify international law 
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and to provide conventions for its improvement. I be- 
lieve in conferences for that purpose. We have already 
made some progress in this direction through the recent 
Commission of Jurists which sat at The Hague to sug- 
gest modifications in the laws of war which are made 
necessary by new agencies of warfare—a commission es- 
tablished under a resolution adopted at the Conference 
on Limitation of Armament. However, the process of 
codifying, clarifying, and improving international law 
is necessarily a slow one, and if we wait for a satisfac- 
tory body of law before we have a permanent court, a 
generation will pass before it is established. Meanwhile 
let us supply appropriate means for the application of 
the law we have. ‘The two projects are not inconsistent ; 
the one can exist along with the other. 

But we have an acute world need. We shall make no 
progress toward the prevention of war if we adopt a per- 
fectionist policy. Whatever else we should have, we need 
at once a permanent court of international justice. No 
plan to promote peace can dispense with it. Why should 
we wait for the solution of difficult problems of policy 
and the settlement of the most acute international con- 
troversies of a political nature before we meet the ob- 
vious necessity of providing for the appropriate dispo- 
sition of those controversies with which an international 
court is competent to deal ? 


Any successful effort to settle controversies aids in the 
cultivation of good will and the desire for the adjust- 
ments of amity. The support of a permanent court as 
an institution of peace will be a powerful influence in 
the development of the will to peace. I hope that the 
United States, in deference to its own interests and in 
justice to its ideals, will do its part. 


III 


SENATOR HENRY CABOT LODGE 
(Letter to Governor Arthur M. Hyde, of Missouri, April 23) 


It has always been the policy of the United States, and 
very emphatically the policy of the Republican Party, to 
promote in every way possible the settlement of interna- 
tional differences by arbitration and through the medium 
of arbitral tribunals. We have advocated in the past the 
establishment of a permanent court of arbitration. If it 
had been proposed to establish a permanent international 
court for the settlement of international disputes, se- 
lected as is proposed in the League Court, from the panel 
created by groups under the terms of The Hague Con- 
vention. If it had been proposed to make the judges 
thus selected appointed by the nations severally and in- 
dependently and not by a majority of the Council and 
Assembly of the League and with long terms and suffi- 
cient salaries, in my judgment such a court would have 
received practically universal approval, not only in the 
Senate of the United States, but by the people of the 
United States. 

In his speech in New York on Tuesday, April 2, the 
President said: “I have no unseemly comment to offer 
on the League. If it is serving the Old World helpfully, 
more power to it. But it is not for us. The Senate has 
so declared, the Executive has so declared, the people 
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have so declared. Nothing could be more decisively 
stamped with finality.” 

With this strong and complete statement, I believe 
that the great mass of the American people are in full 
accord. I certainly am. Nothing would ever have in- 
duced me to have voted for the covenant of the League 
which Mr. Wilson laid before the Senate on July 10, 
1919. I voted twice in favor of the treaty with the res- 
ervations adopted by the Senate. 

As I have watched during the last three vears the per- 
formances and futilities of the League of Nations, I 
have become convinced that it was fortunate that the 
Senate rejected it, and that it is best for the world, for 
the cause of world peace, and for the American people 
that the United States should not under any cireum- 
stances become a member of the League. 

In the plan now before us the Permanent Court of 
International Justice is not to be formed by the nations 
independently, but is to be the court already elected by 
the Council and Assembly of the League of Nations, and 
this fact, as is already obvious, will lead to much discus- 
sion and it will have to be decided whether the Senate 
will assent to accepting the court as proposed and chosen 
by the League. 

’ The Secretary of State, in his letter accompanying the 
President’s message recommending our participation in 
the court, proposed certain conditions to be appended to 
the resolution to be passed by the Senate in giving their 
advice and consent to the signature of the protocol or 
statute creating the international court. These condi- 
tions must include a declaration of the refusal of the 
United States to join the League of Nations and, second, 
a declaration that the United States shall have an equal- 
ity of representation both in the Council and in the As- 
sembly in voting for election of the judge of the court. 
These two suggestions of the Secretary of State are 
vitally important. 

It will be the duty of the Senate, therefore, to frame 
conditions under the first two suggestions of the Secre- 
tary of State and it also may be assumed that the Senate 
may very possibly originate and propose other condi- 
tions. What the attitude of the Senate will be upon the 
question of joining a court elected by the Council and 
Assembly of the League of Nations or upon certain 
specified conditions or reservations is at present neces- 
sarily unknown—that is, the decision of the Senate as 
to our participation in the League court or as to the 
form of the advice and consent to be given cannot, in the 
nature of the things, be determined at this time. 

It so happens that I am chairman of the Committee 
on Foreign Relations, and occupying that position I do 
not feel willing nor do I think it would be becoming or 
suitable for me to attempt to anticipate or predict the 
action of the Senate when it has an opportunity to dis- 
cuss the President’s recommendation and request, which 
it has not yet had because the President’s message only 
reached the Senate four days before the adjournment of 
the last Congress. 

As always, I most earnestly desire the success of the 
Republican Party, and am equally desirous that Presi- 
dent Harding should be renominated and re-elected, and 
when the subject of the League court has been fully dis- 
cussed and considered I hope and believe that a satisfac- 
tory adjustment will be reached. 


. 
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SENATOR WILLIAM E. BORAH 


(Statement to the Press, April 25) 





I can perfectly understand the man who believes in 
the League and wants us to join it. But I cannot under- 
stand, I am frank to say, those who insist we must not 
join the League but must join everything the League 
creates, and yet stay out of the League. I think the 
proposition that you can go into the League court and 
still continue to be against the League, or stay out of 
the League, is the most remarkable proposition ever pre 
sented to the public. It is an impossible proposition. 
It would never be suggested if political exigency did not 
seem to require it. 

It is conceded that the sole source of existence and the 
sole power of maintenance of this particular court is the 
League of Nations. It created the court. It elects the 
judges. It fills the vacancies. It pays the expenses of 
the court. It maintains and preserves the court. In 
other words, there can be no court unless the creating, 
electing, sustaining, maintaining power of the court con- 
tinues to exist. When the League falls, the court falls. 
When the League breaks down, the court disappears. If 
the court is to be preserved, we must first preserve the 
League. When we become a member of the court, there- 
fore, if we are in good faith and believe in the court and 
want to maintain it and build it up and make it effective, 
we must become vitally concerned in everything which 
will preserve the strength and maintain the League. 
How can we be indifferent or disregardful of the very 
foundation upon which the court rests and without 
which it must perish? Will it not inevitably become 
our duty, after we have entered the court, if we are to 
preserve the court, to do all in our power to preserve the 
League in order that we may preserve the court? 

We are told almost every day that unless we join the 
League, it must inevitably break down; that without the 
United States it cannot ultimately succeed. There is a 
great campaign being organized now to take us into the 
League in order that the League may be preserved. 
Suppose it becomes perfectly apparent to all, as it now 
is to so many, that without the United States goes into 
the League the League must fail. Would those people 
who are now advocating this court, under such circum- 
stances continue to oppose the League and let the court 
perish? They would know that the moment the League 
broke down their court must go. What kind of a posi- 
tion of stultification would a man be in who, under such 
circumstances, would stand up and argue that this court 
is a great thing, that we ought to preserve it, but we 
must destroy the foundation upon which it rests. 

It is said we should help to defray the expenses of the 
court, and that is one of the reasons for joining, that we 
may bear our proportion of the burden. Certainly we 
should pay if we make use of it. But the expense of the 
court is a small item in maintaining the League. After 
we have come to enjoy the benefits of the court, if there 
are any to enjoy, shall we refuse to bear our proportion 
of the expenses of the League, without which we can 
have no court? Already complaints have been made by 
certain governments about the expenses of the League, 
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Some governments, according to press dispatches, have 
declined to meet their proportion of the expenses. These 
expenses will increase and may become quite burden- 
some. Large salaries are demanded by those who run 
the world’s affairs or those who propose to run them. 
Yet, unless these expenses are paid, the League must go 
to pieces, and with it goes the court. If we are called 
upon in the future to bear our proportion of the expenses 
of the entire League or see it break down and lose the 
court, what will we do under such circumstances? Will 
we put a dollars and cents value upon the court and say 
that if you people do not keep up the League, pay up the 
expenses of maintaining it, that we will let the court 
perish? We are now more financially able than any one 
else perhaps to defray these expenses. Yet it is said that 
we can take the position before the world that the vast 
expenses of the League, without which the League would 
fail and the court fail, shall be borne by other nations. 
This is the position which, I venture to say, has never 
been assumed before, and it is an exhibition of grasping 
selfishness the like of which no nation ever before advo- 
cated. 

The League is now in a position where it must soon 
be called upon to maintain the integrity of Article X. 
Suppose it assumes that task, or suppose anything else 
comes along which tests the strength and stability of the 
Every attack upon the League will be an attack 
Every assailant of the League will be 
an assailant of our court. Every soldier marched against 
the League will be marching against our court. If we 
still want the court and believe in the court, shall we 
say to the League people: You fight it out; you make 
the sacrifice ; we will have nothing to do with it; we are 
simply going to enjoy the fruits in case you succeed, 
to wit, the court." Does anybody think that, under these 
circumstances, a reservation, one of those technical 
things that lawyers like to play with, would have the 
slightest effect? It would be a reproach instead of a 
comfort. It would be rejected as an insult rather than 
recurred to as a protection. That is, assuming that we 
were sincere in desiring to have the court. 

Would any reasonable man refuse to help put out a 
fire in the cellar of his own dwelling? Would a man 
build a house and leave it to his neighbors alone to sus- 
tain the foundation? If we believe in the court as a 
great and good thing, would we not be called upon by 
the very logic of the moral existence to maintain its sole 
source of being, its sole foundation? What would a 
reservation amount to when confronted with the logic of 
events ? 

I have my first pro-Leaguer to talk to, Republican or 
Democrat, Senator or private citizen, who does not be- 
lieve that the going into this court takes us into the 
League and makes us a part of the League. Our Demo- 
cratic friends will no doubt vote against some of these 
reservations because they regard them something in the 
nature of intellectual hypocrisy. But they will unhesi- 
tatingly vote for the court proposition with the reserva- 
tions. 

Mr. Hughes and Mr. Hoover are both advocates of the 
League. This they have a perfect right to be. I should 


League. 
upon our court. 


not for a moment criticize them, because I must assume 
they believe in the League. They are both under written 
pledges to the American people to exert their powers to 
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take us into the League. I congratulate both the gen- 
tlemen upon fulfilling both their obligation and their 
pledge. There is only one thing I refuse to do, and that 
is to be deceived by the operation. I know exactly 
what’s happening. So do they. 

Let us make the issue plain and clear, therefore. If 
the League of Nations has created a court which is 
worthy of our adherence, has given us a tribunal which 
the world ought to have, I say that it is simply down- 
right political cowardice to undertake to gather the 
fruits of the League and still continue to fight the 
League. It is just such a position as the old Democratic 
and Whig parties took in 1852 upon the question of 
slavery. A political party cannot any more sacrifice its 
morality, its intellectual integrity, and its moral being 
than an individual can. It has got to be honest. The 
Republican Party, in asserting that it can go into the 
League court and stay out of the League, is taking a 
position which will bring down upon it the moral con- 
demnation of every one. 


Vv 


SENATOR GEORGE WHARTON PEPPER 


(Address Before the Pittsburgh Chamber of Commerce, 
April 9) 


One of the good things about war is the way in which 
it stimulates the desire for peace. The horrors of the 
World War are in the minds of all of us. Five wars or 
near wars are in progress today in different parts of the 
world. Things unspeakable are happening in Russia. 
Nations at peace with their neighbors are in a state of 
internal turmoil and disorder. No wonder we are think- 
ing and talking of possible ways of substituting peaceful 
settlements for the resort to arms. 

Our foreign policy is one of the three great questions 
now before the country, taxation and transportation be- 
ing the other two. 

It is well to remember that there are only two agen- 
cies through which war can be averted when disputing 
nations are ready to fight. One is force, the other is 
suasion. The fight will surely come unless other nations 
effectively threaten to punish one or both of the dis- 
turbers, or unless other nations reason with the dispu- 
tants and turn their minds to peaceful adjustment. It 
is always a case of coercion, conference, or conflict. 

Any organization of nations to prevent conflict must 
have either coercion or conference as its aim. These two 
processes cannot well be combined in the same organiza- 
tion. The spirit and the methods differ. 

An organization to force nations to behave is bound 
to fail. The force back of the organization must be 
either a standing international army, which nobody now 
seriously advocates, or else a covenant between nations 
to turn out at the call of a central body and by united 
force bring the offenders to terms. 

This was the scheme embodied in the covenant of the 
League of Nations as drawn up at Versailles. The trou- 
ble with such a scheme is that it will not work. 

When a dispute arises between two nations, world 
opinion is practically certain to be divided. If in such 
a state of affairs the central body calls for pressure 
against B and in favor of A, the nations that think B 
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right and A wrong are left straddling a wall with their 
convictions on one side and their covenants on the other. 
Under these conditions, nothing useful happens, and 
that is precisely what has happened in the great emer- 
gencies which have arisen since the League was formed. 

It is idle to say that if the United States had been in, 
the situation would have been altered. How? On which 
side would we have been willing to fight as between 
(ireece and Turkey? Are all Americans united in opin- 
ion as to the propriety or impropriety of France’s action 
in the Ruhr? 

The quicker we get out of our heads the idea that we 
can keep international peace by force, the better it will 
be for all concerned. 

If coercion will not work, how about conference? 
Through international conference it seems to me that 
a vast amount of good can be done. I believe that the 
organization of the world for conference is a project to 
which we should all give our best attention. 

It would not be a difficult piece of surgery to cut out 
of the covenant of the League of Nations the excres- 
cences which, while left there, are sources of danger, 
and thus to disclose the League as an international or- 
ganization for mediation, adjudication, and adjustment. 

What do I mean by these terms? The Council of the 
League ought to be purely a mediatorial body, with no 
powers except powers of recommendation. We must not 
delude ourselves on this point. If efforts at mediation 
fail, if the pitiless ray of publicity turned on the dispute 
fails to deter one or both disputants from fighting, then 
there will be a fight and we can’t prevent it. It will 
then be for us to decide whether to get in the fight or 
stay out. But, remember that the very existence of a 
great international council of conciliation would prove 
an enormous obstacle to war. In many, many cases 
mediation would lead disputants to drop their guns and 
seek either adjudication or adjustment. 

By adjudication I mean the decision of the dispute by 
a court of law, assuming, of course, that the dispute pre- 
sents a legal question. 

By adjustment I mean the decision of the dispute by 
a tribunal of arbitration if the question at issue is not 
suitable for submission to a court of law. 

Mediation, adjudication, adjustment; here is a trinity 
of great international functions to which any interna- 
tional organization should be confined. 

For the adjudication of legal (or justiciable) dis- 
putes, the League has already set up the Permanent 
Court of International Justice. President Harding pro- 
poses that we should give our adherence to this institu- 
tion, irrespective of our attitude toward the League 
which sired it. 

For the arbitration of non-legal disputes The Hague 
tribunal exists. It is a great institution, resulting from 
The Hague conferences of 1899 and 1907, in promoting 
the success of which the United States took so important 
a part. 

If, therefore, disputants can be brought to desire 
either adjudication or adjustment, here are two excellent 
and appropriate pieces of machinery ready to be used, 
and used with effect. 

But how can disputants be brought to desire peaceful 
settlement when blood is up and passions are aroused ! 
This is the time for mediation, but, unhappily, the ma- 
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chinery for mediation is as yet unperfected. It cannot 
be perfected until there is frank acknowledgment that 
the coercive features conceived at Versailles have no 
rightful place in the covenant. The Council of the 
League will never stand disclosed to the world as a 
worthy and effective council of conciliation until the 
threat of coercion is withdrawn and the covenant is so 
amended as to make the League, with its related tri- 
bunals, a really great organization for mediation, adju- 
dication, and adjustment. 

It is a proper thing to propose our adherence to the 
Permanent Court of International Justice without ref- 
erence to the League, and the answer to the question 
thus raised must be given only after careful thought. 
But it seems to me that it would be a far greater thing 
to propose such a rewriting of the covenant as would 
make it possible for the United States to become a mem- 
ber of the League. If I rightly construe the sane and 
statesmanlike utterances of Lord Robert Cecil, there is 
nothing in such a proposal at all inconsistent with his 
views. He appears to recognize that centralized inter- 
national force is not actually available, even if theoret- 
ically desirable, and that in the processes of conference 
lies the only hope of peace. 

Moreover, there is nothing really inconsistent between 
such a project and the project of the President of Uru- 
guay, proposed for discussion by the Pan-American con- 
ference now in session at Santiago, Chile. It is well 
within the realm of possibility that some day we shall 
have a world league with grand divisions corresponding 
to the old world and the new. 

I am hopeful that out of the President’s proposal some 
such great thing as this will grow. It is characteristic 
of him to start a great project quietly and with little 
flourish of trumpets, leaving it to thoughtful America 
to develop it further through public discussion. 


VI 
ELIHU ROOT 


(Address Delivered Before the American Society of Interna- 
tional Law, Washington, April 26) 


The Permanent Court of International Justice, now 
in operation at The Hague, was established by a protocol 
signed on the 16th of December, 1920, and ratified by 
substantially all the civilized nations, great and small, 
with the exception of the United States, Germany, Rus- 
sia, and Mexico. The court is composed of eleven judges 
and four deputy judges, to act in case of illness or ab- 
sence. They are all required to be “independent judges, 
elected regardless of their nationality, from among per- 
sons of high moral character, who possess the qualifica- 
tions required in their respective countries for appoint- 
ment to the highest judicial offices, or who are juriscon- 
sults of recognized competence in international law,” 
and it is required that they shall represent the main 
forms of civilization and the principal legal systems of 
the world. They are elected for terms of nine years and 
are eligible to re-election. They receive fixed salaries 
and are prohibited from exercising any political or ad- 
ministrative function while in office. The court elects 
its own president, appoints its own clerk, and makes its 
own rules. A session of the court is required to be held 


182 ADVOCATE 


every year, and, unless otherwise provided by the rules 
of the court, the session begins on the 15th of June and 
continues until the calendar of cases is cleared. A 
quorum of nine judges is required for hearing and de- 
cision, except in certain special cases in which summary 
procedure is provided for. Before entering upon the 
discharge of his duties, each judge is required to make 
a solemn declaration in open court that he will exercise 
his powers impartially and conscientiously. 

The court is open to all States and only to States. 
The general jurisdiction of the court is of three classes: 
First, all cases which the parties submit to it; second, 
all cases provided for in treaties and conventions ; third, 
as to all States which shall have signed a special clause 
contained in the protocol accepting compulsory juris- 
diction, all cases whatever between such States concern- 
ing (a) interpretation of a treaty; (b) any question of 
international law; (c) the existence of any fact which, 
if established, would constitute a breach of an interna- 
tional obligation; (d) the nature or extent of reparation 
to be made for the breach of an international obligation ; 
(e) the interpretation of a judgment rendered by the 
court. The court has certain special jurisdiction over 
disputes in labor cases. 

The court is required to apply (1) international con- 
ventions, whether general or particular, establishing 
rules expressly recognized by the contesting States; (2) 
international custom as evidence of a general practice 
accepted as law; (3) the general principles of law rec- 
ognized by civilized nations; (4) judicial decisions 
(without giving them binding force) and the teaching 
of the most highly qualified publicists of the various 
nations as subsidiary means for the determination of 
rules of law. 

This court does not supersede but is in addition to 
the old so-called Permanent Court of Arbitration at The 
Hague, from which it differs widely. 

The old Court of Arbitration was not, properly speak- 
ing, a court. It was merely a panel of persons available 
to act as judges, made up by appointments of not ex- 
ceeding four persons by each of the States taking part, 
and a clerk’s office to carry on the administrative busi- 
ness made necessary whenever an arbitral tribunal was 
selected from this panel. 

Experience has shown that this plan of constituting 
the court specially for the purpose of each particular 
controversy was not a very good way for getting legal 
rights decided, because, as a general rule, arbitrators 
selected by one side or the other in a particular contro- 
versy tend to represent that side of the controversy, 
with the result that there is negotiation and compromise 
rather than judicial decision. Doubtless some contro- 
versies which involve fact and feeling rather than fact 
and law can most usefully be settled in that way, and 
for that reason the old so-called Court of Arbitration has 
been left and the new court, which is a real court, has 
been established, composed of permanent judges, whose 
selection has no relation whatever to any particular con- 
troversy, whose number is so great as to make their body 
superior to any special local influence, who are conspic- 
uous and distinguished figures in the international 
world, who are members of a great institution, the high 
reputation of which they must be solicitous to preserve, 
and who must necessarily year by year acquire increased 
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competency for the discharge of their judicial duties. 

This is substantially the same kind of change which 
was made by the United States in 1787 when they aban- 
doned the plan provided in the 9th Article of the old 
Articles of Confederation for the appointment of a spe- 
cial commission to hear and determine each controversy 
between States, and vested in one Supreme Court the 
judicial power to determine controversies between two 
or more States, under the third article of our present 
Constitution. 

The proposal that the United States shall adhere to 
the protocol of December 16, 1920, which established 
the Permanent Court of International Justice, is quite 
distinct from the question whether the United States 
should become a member of the League of Nations, so 
much discussed during the years 1919 and 1920. The 
two different projects approach the great problem of 
preserving peace from different angles and by different 
methods. They differ radically in their nature and in 
their effects. 

The organization of national representatives in an 
Assembly and Council provided for by the League of 
Nations Covenant was in substance provision for a spe- 
cial form of diplomatic procedure, adapted like all dip- 
lomatie procedure to deal with questions of national 
policy. The Assembly and Council are not composed of 
natural persons. They are composed of States repre- 
sented by natural persons. It is not M. Bourgeois or 
Lord Balfour who speaks and votes in the Council. It 
is the Republic of France and the British Empire speak- 
ing and voting through M. Bourgeois and Lord Balfour. 
It is not Sefior Augustine Edwards or Lord Robert Cecil 
who speaks and votes in the Assembly of the League. It 
is Chile and South Africa speaking and voting through 
them. The honorable obligation of each individual tak- 
ing part in the proceedings of the Council and Assembly 
is the obligation of a diplomatic agent toward his own 
country. There is none of that special personal obliga- 
tion which constrains the conscience of a judge upon his 
oath and his self-respect to decide any controversy in 
accordance with law and the facts, without subordina- 
tion to political power. 

All diplomatic procedure has the purpose of avoiding 
or preventing conflict. The methods are varied accord- 
ing to the requirements of the particular situation. An 
ambassador may call upon a foreign minister and dis- 
cuss a question with him. Foreign offices may carry on 
extended correspondence, arguing the same matter of 
difference. The good offices or the mediation of a 
friendly power may come in to bring the parties to- 
gether. Identic circular notes may be sent out to secure 
an expression of agreement on the part of several powers. 
Conferences may be called of a few powers specially in- 
terested in some particular controversy, such as the Con- 
ference of Ambassadors in London, by which Sir Ed- 
ward Grey maintained peace after the Balkan wars ; such 
as the Naval Conference in London in 1908 and the 
Conference for the Limitation of Armaments in Wash- 
ington in 1921. More general conferences may be called 
to deal with many subjects of common interest, such as 
The Hague conferences, the Red Cross conferences. 
The meetings of the Assembly and Council of the League 
of Nations are diplomatic conferences held at stated 
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times and places. All the conclusions reached are 
reached by diplomatic agreement, just as truly as if 
those conclusions resulted from diplomatic correspond- 
ence or from conversation in a foreign office, or from a 
conference ad hoc, like the Arms Conference. 

To these stated conferences is furnished a secretariat 
rather more elaborately equipped to carry into effect 
conclusions that may be agreed upon than the ordinary 
secretariat which every international conference has to 
have. 

The Court of International Justice, on the other hand, 
completely excludes the essential characteristics of the 
League organization and procedure. 

No diplomatic agreement is sought or attained. No 
member of court represents or is at liberty to represent 
any State whatever. 

Their duty is not to deal with policies or agreements, 
but to decide questions of fact and law in cases brought 
before them. Each judge’s obligation is not to represent 
his country or any country, not to execute the orders of 
any foreign office, not to reflect the policy of any govern- 
ment, but upon his own conscience to hear and decide 
upon the evidence and the law in accordance with his 
own personal judgment. 

The court is absolutely independent and is subject to 
no control by the League of Nations or by any other 
political authority. 

It is plain that there is a line of cleavage between this 
court on the one hand and the political organization of 
the League on the other, which is the same as the line 
drawn by the Supreme Court of the United States be- 
tween its own functions in dealing with judicial ques- 
tions and the functions of the legislative and executive 
branches of our government in dealing with political 
questions. This is not arbitrary, but exists in the nature 
of things, because it is plain that States acting in the 
League organization could not really decide judicial 
questions, while a court organized for the decision of 
such questions could not decide questions of govern- 


mental policy without abandoning its function of a 
court and assuming the entirely different function of a 


political agent. 

There is sometimes a failure to appreciate the differ- 
ent offices of these two distinct methods of international 
procedure. 

The diplomatic method is the necessary method of 
dealing with immediate exigencies and dangerous crises 
in affairs. Under such circumstances there is no other 
way to prevent disaster. Argument and persuasion and 
explanation, the removal of misapprehensions, the sug- 
gestion of obstacles and advantages, conciliation, conces- 
sion, stipulations for the future, and the still more seri- 
ous considerations to which diplomacy may finally re- 
sort—all these are employed to deal with immediate and 
acute situations. The slow processes of judicial pro- 
cedure are not adapted to deal with such exigencies. 

It should be observed, however, that these diplomatic 
processes have been going on from the beginning of his- 
tory, and especially for the last three centuries, since 
the Thirty Years’ War, and each diplomatic effort be- 
gins just where similar efforts began centuries ago. 
Maps change, trade changes, dominant powers change, 
means of attack and defense and of benefit and injury 
change; but the nature of man does not change and the 
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appeal of the expediency of the moment to human pas- 
sions and desires is always the same. The achievements 
of diplomacy dealing with successive international crises 
are reprieves of civilization, not steps in the progress of 
civilization. 

On the other hand, consider the entirely different 
office of an international court. The least of the benefits 
which such an institution can furnish is in its decision 
of particular cases. That is frequently of high impor- 
tance because, however unimportant in itself the ques- 
tion decided may appear to be, such questions are fre- 
quently the origins of general ill-feeling. They fre- 
quently halt the whole progress of diplomatic effort to- 
ward a good understanding. One of the curious human 
features of international affairs is that two peoples will 
accept without irritation an impartial decision upon a 
question between their two countries when if the foreign 
minister of either country had agreed to the same thing 
voluntarily he would have been hung in effigy. 

You will recall that in 1898 a Joint High Commis- 
sion was created by Great Britain and the United States 
for the purpose of disposing of a great number of pend- 
ing controversies between the United States and Canada. 
The Lord Chancellor of England, Lord Herschell, came 
over to head the British and Vice-President 
Fairbanks headed the American section. They met 
alternately in Ottawa and Washington; they appointed 
committees; they discussed the numerous questions at 
issue, and they separated without being able to settle 
anything whatever, because neither party could yield 
upon the Alaskan boundary question. The Alaskan 
boundary question was determined by the decision of 
the tribunal which sat in London in 1903, and there- 
upon progress toward settlement of controversies began 
ail along the line, and before the World War came, in 
1914, every question had been settled; so that no con- 
troversies remained on the diplomatic calendar to hinder 
alliance between all the English-speaking peoples. It 
frequently happens in this way that a judicial question 
upon which neither side can yield without a sense of 
humiliation is like a key log of a jam, the removal of 
which free the whole mass to follow its natural 
course down the stream. In such a case it may be of 
vast importance to both countries to have a question de- 
cided, while it may be quite unimportant which way it 
is decided. 

More important is the part that the existence of ade- 
quate machinery for judicial settlement plays as a nec- 
essary feature of any process toward the outlawry of 
war. No one can expect a world free from controversy. 
Disputes will constantly arise so long as human nature 
remains the same. They must be settled in some way. 
If not settled peaceably, then from time to time, when 
they are important and exciting, they will lead to force. 
That cannot be prevented by mere negatives. The only 
practical recourse is by furnishing some adequate means 
of peaceable settlement; and, throughout the entire field 
of disputes arising upon claims of right, human experi- 
ence has devised no means of peaceable settlement so 
effectual as the opportunity to secure the judgment of 
a competent and upright court of justice. 

More important also is the value of an international 
court as an agency in the development of international 
law, for there lies the path of progress. It is only by 
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advance in the establishment of law that the peace-lov- 
ing peoples of the world can move forward toward the 
permanent establishment of the rule of public right in 
lieu of impulse and selfishness and brutal force. 

Consider the underlying conditions which make it 
difficult to maintain peace. Chief among these are the 
essential differences of temperament and character, and 
traditions and preconceived ideas, and inherited modes 
of thought and feeling and action, and differing con- 
ceptions of what is just and right and permissible in 
conduct. Out of these arise inevitable misunderstand- 
ings and opposing views of national rights and national 
duties. In this field interested motives find fertile soil 
for the cultivation of prejudice and passion and the de- 
termination of patriotism on both sides to insist on one 
country’s supposed rights at all hazards, while one side 
or the other is surely mistaken. This process goes on 
among civilized peoples, the vast majority of whom on 
both sides are sincerely in favor of peace. 

The one force which civilization possesses capable of 
checking this process toward conflict is this public opin- 
ion in faver of peace. How can that opinion be made 
effective? Why has it not been more effective in the 
past? The plain answer is that public opinion, when 
called upon to address itself to the living questions of 
the moment, is uninformed. It is ill-informed. It is 
frequently misinformed. It is differently informed in 
different countries, and if required to argue out in the 
heat of controversy, from first principles, the right and 
wrong of national action, or proposed action, it becomes 
confused and ineffective; it has no adequate force of 
crystallization. The plain remedy is to secure general 
agreement upon rules of right conduct between nations 
upon which the public of all civilized countries may base 
their judgment, so that universal opinion may be clear 
and potent. The rules must conform to the common 
conceptions of morality, but they must not be mere 
moral truths. They must translate moral truths into 
terms of action. They must be definite and certain, to 
be effective tests of conduct. Their formulation and ac- 
ceptance must inevitably be a long, slow process; but all 
advances in civilization have been by long, slow processes. 
It has been by such a process that the law of nations in 
its present extent has been built up. For centuries gov- 
ernments have been gradually discussing with each other 
the ways in which nations ought to act under such and 
such conditions, and rescuing from the great mass of 
temperamental differences certain matters of interna- 
tional relation upon which all nations could agree, and 
formulating rules which all nations could accept; and 
thus very gradually the field of difference has been nar- 
rowing and the field of agreement has been enlarging. 
These rules constitute the law of nations. 

We sometimes hear the remark that the World War 
has destroyed international law. The future would be 
dark indeed if that were so. But it is not so. It is true 
that many of the rules of international law designed to 
regulate the conduct of war were grossly violated. Upon 
this two observations suggest themselves: One is that 
the whole field of international law to regulate the rela- 
tions of nations in peace is unaffected. The other is that 
you cannot destroy a law by breaking it. The whole 


community of individuals or of nations can destroy a 
law by acquiescing in the breaking of it, but no law- 





OF PEACE 


May 


breaker can destroy the law he breaks. There has cer- 
tainly been no acquiescence in the wholesale violation 
by Germany of the law relating to war. On the con- 
trary, it was the testing of Germany’s conduct by these 
rules of international law which led the civilized world 
outside of the Central Powers to condemn Germany and 
was the chief element in forming the clear and definite 
public opinion which ranged against her the forces that 
led to her final defeat; and the essential basis of the 
reparations by the infliction of which Germany is being 
punished now is the German violations of law in begin- 
ning and carrying on the war by land and sea. The 
public opinion of the civilized world found in the clear 
rules of the law which it had established a certain basis 
for its judgment, and it has reasserted and re-enthroned 
the law which was apparently overwhelmed for the 
moment. 

Democracies cannot live without law. Autocrats can 
issue commands, but democracies must govern them- 
selves by public opinion, and there can be no effective 
public opinion without established rules of conduct. A 
world of democracies must be governed by public opinion 
in support of law or it will be a world of anarchy. 

In this modern world of rapid change, the develop- 
ment of international law by the old processes of dip- 
lomatic correspondence has not kept pace with the 
changing conditions calling for the application of law. 
Within our lifetimes two new methods of expediting the 
process have been devised. The first is the holding of 
conferences for the purpose of discussing and agreeing 
upon additional and more effective rules—a_ process 
which ought to be resumed without any avoidable delay. 
The other is the establishment of this permanent court 
to pass upon questions of international law in dispute 
between nations and which, according to all human ex- 
perience with courts of justice, will inevitably develop 
the law as it decides cases under the law. 

Dangerous as analogies are, when I hear expressions 
of little esteem for the slow processes of international 
law because they do not prevent excited peoples from the 
use of force, I cannot help thinking of the relation be- 
tween curative and preventive medicine. When a pa- 
tient is laid low by an acute disease, it does not help him 
for the physician to talk about sanitary science. Medi- 
cine and surgery must deal with that case as best they 
can at the moment. Nevertheless, if future cases of dis- 
ease are to be prevented, if the community is to be more 
healthful, if the death rate is to be lower, if there is to 
be less tuberculosis, less yellow fever, less typhoid, rules 
of sanitary conduct of life must be established and un- 
derstood and followed and enforced by public opinion. 
The place to begin is in the beginning, before disease 
has taken possession and become acute. 

The question now presented is whether the United 
States shall take part with the other civilized nations in 
supporting the International Court of Justice, which the 
United States has so long urged those same nations to 
join her in creating. 

Manifestly, the presumption is in favor of the United 
States supporting the court. Both self-respect and self- 
interest require that the United States should stand by 
its own policy. We cannot decently urge the creation of 
such a court as this upon the rest of the world through 
a long series of years and then repudiate the court when 
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they consent to it, unless we offer some adequate reason. 
Is there any such reason ? 

Several suggestions have been made: 

(1) It is said that the court originated in the League 
of Nations and should therefore be avoided. 

The court did not originate in the League of Nations. 
It originated in the proposal of the United States to the 
First Hague Conference of 1899. Upon the urgency of 
the United States in The Hague Conference of 1907, 
the project was worked out and agreed upon in its essen- 
tial features, except the method of selecting the judges, 
and that conference adopted a resolution in these words: 


“The conference recommends to the signatory powers the 
adoption of the annexed draft convention for the creation 
of a court of arbitral justice and the bringing it into force 
as sooh aS an agreement has been reached respecting the 
selectoin of the judges and the constitution of the court.” 


The difficulty which prevented a complete agreement 
upon the court in 1907 was very simple but very stub- 
born. The community of nations which was represented 
in the Second Hague Conference consisted of a small 
number of large and powerful States and a large number 
of small and physically weak States. Upon any question 
to be determined by a vote of States, the smali States 
would have complete control. Yet the large States had 
greater population, greater interesis to be affected by 
the court, and, as compared with the majority of the 
small States, greater experience and familiarity with the 
kind of questions the court would have to pass upon. 
The small States were jealous of their equal sovereign 
rights and would not concede superior rights of sover- 
eignty to any other State, however great and powerful, 
and so they insisted upon each sovereign State having 
one equal vote in the selection of judges to make up the 
court. On the other hand, the great States were wholly 
unwilling to submit themselves to the control of the 
small States. That was the difficulty upon which the 
court project stuck fast in the Conference of 1907 and 
the solution of which was referred to the governments 
of the nations by the conference. During most of the 
time between the Conference of 1907 and the World 
War the Government of the United States was engaged 
in trying to work out with the other principal powers 
some solution of this question. Several plans were pro- 
posed and draft treaties were made and passed around 
from foreign office to foreign office without reaching any 
satisfactory conclusion up to the time of the war. Dur- 
ing all this time America was urging the court upon the 
other powers under the administration of Mr. Taft, as 
it had urged it under the administrations of Mr. Roose- 
velt and of Mr. McKinley. 

At the close of the war, when the League of Nations 
came to be made, no power either to act as a court or to 
create a court was vested in the League, but the duty of 
finding a way of solving this old unsettled question, 
which already rested upon the foreign offices of the dif- 
ferent powers, was imposed upon the Council of the 
League by the 14th Article of the Covenant, which pro- 
vided : 

“The Council shall formulate and submit to the members 


of the League for adoption plans for the establishment of a 
Permanent Court of International Justice.” 
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The Council was charged to submit a plan to the sev- 
eral States just as the projects of The Hague conven- 
tions were submitted to the several States and became 
effective only through the several treaty ratifications. 

For the purpose of performing this duty of devising a 
plan to be submitted, the Council invited ten gentlemen 
from different parts of the world, supposed to be spe- 
cially familiar with the subject, to meet as a commission 
to discuss and recommend a plan. In this commission 
there was one member from each of the following coun- 
tries: France, Great Britain, Italy, Japan, Belgium, 
Brazil, Holland, Norway, Spain, and the United States. 
Nobody represented any country. They were all there 
purely as experts, as if physicians were called together 
to consult about a case or engineers to consult about a 
bridge. 

This commission found and recommended what 
seemed to them to be a reasonable solution of the critical 
question. The solution was that as there were already 
in existence two organized bodies, one of which (viz., 
the Assembly of the League of Nations) was dominated 
by the smaller powers, and the other of which (viz., the 
Council of the League of Nations) was dominated by 
the larger powers, the judges of the court should be 
elected by the separate concurrent votes of these two 
bodies, a majority vote in each being necessary to an 
election, and that this election should be from an eligi- 
ble list of persons nominated by the members of the old 
Permanent Court of Arbitration at The Hague, from 
each country represented in that organization. In this 
way each class of nations—the small class of large na- 
tions and the larger class of small nations—would have 
power to prevent unjust or unreasonable conduct by 
the other class. 

This plan, with the details of which I will not detain 
you, was approved and was submitted to all the States 
who were members of the League of Nations, and was 
accepted by those States by signing and ratifying the 
protocol of December 16, 1920. After the ratification 
of the protocol by the greater part of the civilized na- 
tions, an election was held, and the plan worked ad- 
mirably and resulted in the selection of a court of the 
highest quality, both of character and ability, which has 
organized and entered upon the discharge of its duties 
and has already disposed of a number of important and 
difficult questions. 

It should be observed that the protocol or treaty con- 
stituting this court makes it a world court and not a 
League court; and especially it should be noted (1) that 
all States, including the United States, are made com- 
petent suitors before the court; (2) that the citizens of 
all States, including the United States, are made eligible 
for election to be judges of the court, as the election and 
membership of a distinguished American indicates; (3) 
that all States which were members of the old Perma- 
nent Court of Arbitration at The Hague, including the 
United States, are entitled to make nominations which 
shall form a part of the eligible list from which judges 
are to be elected. In the summer of 1921 the American 
group of members of the old Hague Court of Arbitration 
were formally invited, pursuant to the protocol of De- 
cember, 1920, to make nominations for judges. The 


American group did not deem it advisable to act officially 
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upon that invitation at that time without some authori- 
tative expression of the policy of the United States re- 
garding the court. The members of the American 
group, however, other than Mr. Moore, did not hesitate 
to express their unanimous personal opinion that the 
wisest possible choice among the citizens of the United 
States for membership in the court would be Mr. Moore 
himself. (4) That in electing a judge the members of 
the Assembly and of the Council of the League of Na- 
tions are not exercising any power vested in them by the 
League or by the Covenant. They are executing a spe- 
cial power vested in them by the treaty which creates 
the court and which authorizes them to act as special 
electoral bodies under the authority of the treaty. (5) 
That the protocol contains an express invitation to 
States not members of the League, including the United 
States, to become parties to the treaty by adherence. 

Only two things appear to remain to complete the 
full participation of the United States: One is that the 
United States shall undertake to pay its reasonable por- 
tion of the very moderate cost of maintaining the court. 
The other is that the United States shall have the right 
to be represented in the election of judges on the same 
footing as other powers. The President has proposed, 
in a message to the Senate, that by adherence to the 
protocol the United States shall agree to contribute to 
the expenses upon condition that it is accorded the right 
to share in the election. 

(2) It is said that by adhering to the protocol the 
United States would in some way become entangled in 
the League of Nations, to which it does not wish to 
belong. 

This apprehension can result only from a lack of 
clear understanding of what is proposed. The protocol 
recognizes two distinct classes of States—one, the States 
that are members of the League of Nations, and the 
other, States that are not members of the League of Na- 
tions. It is proposed that we adhere to the protocl ex- 
pressly as a State which is not a member of the League 
of Nations. The only obligation we assume is to pay a 
sum of money toward the support of the court, the 
amount to be determined by our own Congress. The 
only right we acquire is to have a voice in the selection 
of judges. We may or we may not choose to litigate 
before the court. If we do choose to litigate, we estab- 
lish no relation to anyone except the perfectly definite 
and well-understood relations of a litigant in any court. 

(3) It is said that by reason of the fact that not only 
the British Empire, but the self-governing dominions 
of that Empire, have votes in the Assembly of the 
League of Nations, Great Britain would have six votes 
to our one upon the election of judges. 

Whatever cogency that argument may have had as 
bearing upon the question whether the United States 
should enter the League of Nations, in which the As- 
sembly had important functions to discharge, it has no 
practical bearing upon the present question, for the rea- 
son that the vote in the Assembly in the election of 
judges is a matter of no practical concern to the United 
States and it is a matter of no practical advantage to the 
British Empire. 

By the express terms of the protocol of December 16, 
1920, no power can have more than one of its nationals 
in the court. The selection of that one national from 
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each of the five great powers is secured by their votes in 
the Council, sitting as an electoral body under the an- 
thority of the protocol. One of these will be the British 
Empire. Another will be the United States, each hay- 
ing one vote and only one vote. The difficult task of the 
Assembly is to distribute the remaining six judges and 
four deputy judges, ten in all, among between forty and 
fifty smaller or weaker powers. The very essence of the 
arrangement for a separate vote by the Assembly is that 
in that distribution there shall be no domination by the 
great powers, but the smaller powers shall have an op- 
portunity to arrange the distribution among themselves. 
The United States has no business to interfere with it 
and ought not to wish to interfere. She could neither 
gain nor lose a member of the court by interfering. The 
British Empire could neither gain nor lose a member of 
the court by interfering. The self-governing dominions 
of the British Empire cannot gain a member of the 
court by their votes, because their citizens are all na- 
tionals of the British Empire, and there can be but one 
national of that Empire in the court. The objection is 
purely theoretical and formal, affecting no real interest 
of tlfe United States, not worthy of consideration in 
view of the tremendous issues which depend upon secur- 
ing universal support of the civilized world for this 
great world court of justice, any more than the special 
relations which exist, or have existed, between the 
United States and Liberia, Haiti, Santo Domingo, Cuba, 
Nicaragua, and Panama are entitled to consideration. 
The only real interest we have in the votes of the As- 
sembly is our interest, in common with all good and 
decent people in the world, that the best possible judges 
shall be elected; and if Esthonia, Latvia, Lithuania, 
Albania, Poland, the Balkan States, the West Indies, 
and Central America are willing that these highly civil- 
ized self-governing nations confederated with the United 
Kingdom in the British Empire should take part with 
them in making the selections in which the great powers 
have no concern, we ought to be content, just as France, 
and Italy, and Japan are content, and be gratified, be- 
cause we all know that it will make for the selection of 
a better court. 

(4) It is said that the jurisdiction of the court ought 
to be compulsory. To that I personally agree. The 
commission which formulated and reported the plan for 
the court recommended that jurisdiction should be com- 
pulsory; but some nations were unwilling to go to that 
extent. 

No one can say with reasonable confidence that the 
United States would not have been one of those unwill- 
ing nations if the question had been put to it. The 
uniform attitude of the Senate upon a long series of 
arbitration treaties has been an attitude of refusal to 
give to any tribunal whatever compulsory jurisdiction 
affecting the interests of the United States upon any 
class of questions. At all events, some nations were un- 
willing to consent to compulsory jurisdiction. Was the 
project to be abandoned for that reason? That is not 
the way to make progress toward the adoption of any 
idea in this world of widely differing opinions and prej- 
udices. The way to make progress is to secure agree- 


ment just as far as possible, get it recorded, get it acted 
upon so far as it permits action, commit the whole world 
to it as irrevocably as possible, and then upon the next 
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occasion start on the basis of that agreement and try for 
a further step; and when that has been accomplished, 
try for a still further step. Patience and persistency 
and faith are the conditions of success in getting ideas 
adopted in a world composed of States in all stages of 
social and political development. If you exercise these 
qualities and your idea is right, you will win through. 
If you insist upon all or nothing at the outset, you fail. 
One should always remember that the only international 
agreement that is worth anything is a real agreement; 
that opinion and feeling cannot be changed by force ; 
that such a change is an internal process which naturally 
requires time. 

The protocol of December 16, 1920, secures the court 
upon the character and constitution of which the na- 
tions were ready to agree. It secures the jurisdiction 
of the court so far as the nations are ready to agree, and 
in two ways it opens the door for enlarging the jurisdic- 
tion of the court by making it compulsory just as soon 
as the nations become ready to agree. 

First. It confers jurisdiction not merely upon mat- 
ters specially submitted, but in the case of general trea- 
ties for judicial settlement, so that if any two nations 
are willing to have all juridical questions as between 
them judicially settled as of course, they can make a 
treaty to that effect, and thereupon the court would have 
compulsory jurisdiction as between these two nations. 

Second. The door is kept open by the inclusion in 
the protocol of a provision under which nations who are 
willing to give the court compulsory jurisdiction may 
assent to such jurisdiction and thereby create it. Some 
twenty, mostly of the smaller powers, have signed that 
optional clause, so that as between them the court has 
compulsory jurisdiction. If the United States wishes 
the court now to have compulsory jurisdiction, the nat- 
ural course would be for the Senate to advise the Presi- 
dent, in response to his message, that the Senate is ready 
to approve the signing not merely of the protocol, but 
of the optional clause in the protocol which affords com- 
pulsory jurisdiction. 

I wish to express my warm agreement with what Sen- 
ator Borah has recently said about outlawry of war. To 
that end I sincerely hope that the approval of the United 
States may be given to this international court, which 
represents the highest point yet reached by agreement 
of the nations in affording the same substitute for war 
by judicial decision of international cases that has been 
so effective in doing away with private war among indi- 
viduals. 

I hope also that, following upon that approval, the 
influence of the United States will be employed to bring 
about a new conference of all the nations entitled to 
take part in the making of international law, to formu- 
late and agree upon the amendments and additions 
which should now be made to reconcile divergent views, 
and to extend the law to subjects not now adequately 
regulated, but as to which the interests of international 
justice require that rules of law shall be declared and 
accepted. 

I look forward with confidence to the time when the 
rules so formulated and accepted as universal law will 
declare all wars of aggression to be criminal violations 
of the law of nations. I look forward to the time when 


the refusal of any nation proposing war to submit to an 





OF PEACE 187 


impartial court the decision of the question whether 
facts exist to justify it in war upon defensive grounds 
will be deemed a confession of guilt, and I look forward 
to the time when the universal opinion of civilization, 
having such a clear and certain basis for the formation 
of judgment, will visit upon the aggressor its swift and 
heavy condemnation, against which no nation may pre- 
vail. 

War cannot be outlawed by proclamation, or by reso- 
lution, or by mere agreement, or by mere force. War 
can be outlawed only by arraying the moral force of the 
civilized world in support of definite rules of conduct 
which exclude war, and by giving to that moral force 
institutions through which that force may be applied to 
specific cases of attempted violation. One of those nee- 
essary institutions is a court by whose judgment the 
great multitude who desire the peace of justice may 
know what is just. . 

The question presented by the President’s message is 
really only a question of moral support. The amount 
of contribution toward the support of the court to be 
determined by our own Congress would be negligible. 
We undertake to do nothing and to give nobody au- 
thority or power to do anything to us. The question is 
merely whether we shall give our moral approval to the 
establishment of the same kind of court which our gov- 
ernment has been urging for a generation. It 
than three years since both political parties in the 
United States practically agreed upon the American at- 
titude, expressed by one of those parties in its platform 
in these words: 


1s less 


“. . . Stands for agreement among the nations to preserve 
the peace of the world. We believe that such an interna- 
tional association must be based upon international justice 
and must provide methods which shall maintain the rule of 
public right by the development of law and the decision of 
impartial courts.” 


Since that time the only proposal of any practical step 
toward giving effect to the belief expressed in the words 
which I have just quoted is the proposal contained in 
this message of the President. No one has proposed any 
alternative method to give effect to that belief. 

Can it be that the people of the United States do not 
care whether or not anything is done to make it possible 
to outlaw war? 





PROTOCOL .AND STATUTE OF THE 
PERMANENT COURT OF INTER- 
NATIONAL JUSTICE 


I. Resolution Concerning the Establishment of the Permanent 
Court of International Justice, Passed Unanimously by the 
Assembly of the League of Nations 


DECEMBER 13, 1920 


1. The Assembly unanimously declares its approval of the 
draft statute of the Permanent Court of International Jus- 
tice, as amended by the Assembly, which was prepared by 
the Council under Article 14 of the Covenant and submitted 
to the Assembly for its approval. 

2. In view of the special wording of Article 14, the statute 
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of the court shall be submitted within the shortest possible 
time to the members of the League of Nations for adoption 
in the form of a protocol duly ratified and declaring their 
recognition of this statute. It shall be the duty of the Coun- 
cil to submit the statute to the members. 

3. As soon as this protocol has been ratified by the ma- 
jority of the members of the League, the statute of the court 
shall come into force and the court shall be called upon to 
sit in conformity with the said statute in all disputes be- 
tween the members or States which have ratified as well as 
between the other States to which the court is open under 
Article 35, paragraph 2, of the said statute. 

4. The said protocol shall likewise remain open for signa- 
ture by the States mentioned in the Annex to the Covenant. 


II. Protocol of Signature Relating to the Permanent Court of 
International Justice * 


DECEMBER 16, 1920 


The members of the League of Nations, through the under- 
signed, duly authorized, declare their acceptance of the ad- 
joined statute of the Permanent Court of International Jus- 
tice, which was approved by a unanimous vote of the Assem- 
bly of the League on the 18th of December, 1920, at Geneva. 

Consequently, they hereby declare that they accept the 
jurisdiction of the court in accordance with the terms and 
subject to the conditions of the above-mentioned statute. 

The present protocol, which has been drawn up in accord- 
ance with the decision taken by the Assembly of the League 
of Nations on the 13th of December, 1920, is subject to rati- 
fication. Each power shall send its ratification to the Secre- 
tary General of the League of Nations; the latter shall take 
the necessary steps to notify such ratification to the other 
signatory powers. The ratification shall be deposited in the 
archives of the Secretariat of the League of Nations. 

The said protocol shall remain open for signature by the 
members of the League of Nations and by the States men- 
tioned in the Annex to the Covenant of the League. 

The statute of the court shall come into force as provided 
in the above-mentioned decision. 

Executed at Geneva, in a single copy, the French and Eng- 
lish texts of which shall both be authentic. 


OPTIONAL CLAUSE 


The undersigned, being duly authorized thereto, further 
declare, on behalf of their government, that, from this date, 
they accept as compulsory, ipso facto and without special 
convention, the jurisdiction of the court in conformity with 
Article 36, paragraph 2, of the statute of the court, under 
the following conditions: 

{The signatures and ratifications of the protocol and of 
the optional clause were as follows up to September, 1922.] 

States which have signed and ratified the protocol: 


Albania Japan 
Australia Lithuania 
Austria Netherlands 
Belgum New Zealand 
Brazil Norway 
Bulgaria Poland 
Canada Portugal 
China Rumania 


1 Official text issued by the League of Nations. 
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Cuba Serb-Croat-Slovene State 
Czecho-Slovakia Siam 

Denmark South Africa 

Finland Spain 

France Sweden 

Greece Switzerland 

Haiti United Kingdom 

India Uruguay 

Italy Venezuela 


States which have signed but not ratified the protocol: 


Bolivia Liberia 
Chile Luxemburg 
Colombia Panama 
Costa Rica Paraguay 
Esthonia Persia 
Latvia Salvador 


States which have signed and ratified the optional clause: 


Austria Lithuania 
Brazil? Netherlands ‘ 
Bulgaria Norway 
China Portugal 
Denmark * Sweden * 
Finland * Switzerland * 
Haiti Uruguay 


States which have signed but not ratified the optional 
clause: 


Panama 
Salvador 


Costa Rica 
Liberia 
Luxemburg * 


III. Statute for the Permanent Court of International Justice 
Provided for by Article 14 of the Covenant of the League 
of Nations 

Article 1 
A Permanent Court of International Justice is hereby es- 
tablished, in accordance with Article 14 of the Covenant of 
the League of Nations. This court shall be in addition to 
the Court of Arbitration organized by the conventions of 

The Hague of 1899 and 1907, and to the special tribunals of 

arbitration to which States are always at liberty to submit 

their disputes for settlement. 


CHAPTER I 
Organization of the Court 
Article 2 


The Permanent Court of International Justice shall be 
composed of a body of independent judges, elected regardless 
of their nationality, from among persons of high moral char- 
acter, who possess the qualifications required in their re- 
spective countries for appointment to the highest judicial 
offices, or are jurisconsults of recognized competence in in- 
ternational law. 


2 Brazil signed the optional clause for a period of five years and 
with the reserve that its signature shall be considered invalid unless 
the clause is signed by at least two powers permanently represented 
on the Council of the League of Nations. 

* for a period of five years only. 

*For a period of five years only, in respect of any future dispute 
in regard to which the parties have not agreed to have recourse to 
some other means of friendly settlement. 
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Article 3 


The court shall consist of fifteen members: eleven judges 
and four deputy judges. The number of judges and deputy 
judges may hereafter be increased by the Assembly, upon 
the proposal of the Council of the League of Nations, to a 
total of fifteen judges and six deputy judges. 


Article 4 


The members of the court shall be elected by the Assembly 
and by the Council from a list of persons nominated by the 
national groups in the Court of Arbitration, in accordance 
with the following provisions: 

In the case of members of the League of Nations not rep- 
resented in the Permanent Court of Arbitration, the lists of 
candidates shall be drawn up by national groups appointed 
for this purpose by their governments under the same con- 
ditions as those prescribed for members of the Permanent 
Court of Arbitration by Article 44 of the Convention of The 
Hague of 1907 for the Pacific Settlement of International 
Disputes.® 


Article 5 


At least three months before the date of the election, the 
Secretary General of the League of Nations shall address a 
written request to the members of the Court of Arbitration 
belonging to the States mentioned in the Annex to the Cove- 
nant or to the States which join the League subsequently, 
and to the persons appointed under paragraph 2 of Article 4, 
inviting them to undertake, within a given time, by national 
groups, the nomination of persons in a position to accept the 
duties of a member of the court. 

No group may nominate more than four persons, not more 
than two of whom shall be of their own nationality, In no 
case must the number of candidates nominated be more than 
double the number of seats to be filled. 


Article 6 


Refore making these nominations, each national group is 
recommended to consult its highest court of justice, its legal 
faculties and schools of law, and its national! academies and 
national sections of international academies devoted to the 
study of law. 

The Secretary General of the League of Nations shall pre- 
pare a list in alphabetical order of all the persons thus nomi- 
nated. Save as provided in Article 12, paragraph 2, these 
shall be the only persons eligible for appointment. 


5 Article 44 of the convention of The Hague of 1907 for the 
pacific settlement of international disputes reads as follows: 

“Each signatory power shall select four persons at the most, of 
known competency in questions of international law, of the highest 
moral reputation, and disposed to accept the duties of arbitrators. 

“The persons thus selected are inscribed, as members of the court, 
in a list which shall be notified by the bureau to all the contracting 
powers, 

“Any alteration in the list of arbitrators is brought by the bureau 
to the knowledge of the contracting powers. 

“Two or more powers may agree on the selection in common of 
ohe or more members. 

“The same person can be selected by different powers. 

“The members of the court are appointed for a term of six years. 
Their appointments can be renewed, 

“In case of the death or retirement of a member of the court, his 
place shall be filled in accordance with the method of his appoint- 
ment, for a new term of six years.”” (Supplement to this Journal, 
Vol. 2, p. 60.) 
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Article 7 
The Secretary General shall submit this list to the Assem- 
bly and to the Council. 
Article 8 
The Assembly and the Council shall proceed independently 
of one another to elect, firstly the judges, then the deputy 
judges. 
Article 9 


in mind that not 
only should all the persons appointed as members of the 


At every election, the electors shall bear 


court possess the qualifications required, but the whole body 
also should represent the main forms of civilization and the 
principal legal systems of the world. 


Article 10 


Those candidates who obtain an absolute majority of votes 
in the Assembly and in the Council shall be considered as 
elected. 

In the event of more than one national of the same mem- 
ber of the League being elected by the votes of both the 
Assembly and the Council, the eldest of these only shall be 
considered as elected. 


Article 11 


If, after the first meeting held for the purpose of the 
election, one or more seats remain to be filled, a second and, 
if necessary, a third meeting shall take place. 


Article 12 

If, after the third meeting, one or more seats still remain 
unfilled, a joint conference consisting of six members, three 
appointed by the Assembly and three by the Council, may 
be formed, at any time, at the request of either the Assem- 
bly or the Council, for the purpose of choosing one name for 
each seat still vacant, to submit to the Assembly and the 
Council for their respective acceptance. 

If the conference is unanimously agreed upon any person 
who fulfils the required conditions, he may be included in 
its list, even though he was not included in the list of nomi- 
nations referred to in Articles 4 and 5. 

If the joint conference is satisfied that it will not be suc- 
cessful in procuring an election, those members of the court 
who have already been appointed shall, within a period to 
be fixed by the Council, proceed to fill the vacant seats by 
selection from amongst those candidates who have obtained 
votes either in the Assembly or in the Council. 

In the event of an equality of votes among the judges, the 
eldest judge shall have a casting vote. 

Article 18 

The members of the court shall be elected for nine years. 

They may be re-elected. 

They shall continue to discharge their duties until their 
places have been filled. Though replaced, they shall finish 
any cases which they may have begun. 


Article 14 


Vacancies which may occur shall be filled by the same 
method as that laid down for the first election. A member 
of the court elected to replace a member whose period of 
appointment had not expired will hold the appointment for 
the remainder of his predecessor's term. 
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Article 15 


Deputy judges shall be called upon to sit in the order laid 
down in a list. 

This list shall be prepared by the court and shall have 
regard, first, to priority of election and, secondly, to age. 


Article 16 


The ordinary members of the court may not exercise any 
political or administrative function. This provision does 
not apply to the deputy judges except when performing their 
duties on the court. 

Any doubt on this point is settled by the decision of the 
court. 

Article 17 

No member of the court can act as agent, counsel, or advo- 
cate in any case of an international nature. This provision 
only applies to the deputy judges as regards cases in which 
they are called upon to exercise their functions on the court. 

No member may participate in the decision of any case in 
which he has previously taken an active part as agent, coun- 
sel, or advocate for one of the contesting parties, or as a 
member of a national or international court, or of a com- 
mission of inquiry, or in any other capacity. 

Any doubt on this point is settled by the decision of the 
court. 

Article 18 

A member of the court cannot be dismissed unless, in the 
unanimous opinion of the other members, he has ceased to 
fulfill the required conditions. 

Formal notification thereof shall be made to the Secretary 
General of the League of Nations by the registrar. 

This notification makes the place vacant. 


Article 19 


The members of the court, when engaged on the business 
of the court, shall enjoy diplomatic privileges and immuni- 
ties. 

Article 20 

Every member of the court shall, before taking up his 
duties, make a solemn declaration in open court that he will 
exercise his powers impartially and conscientiously. 

Article 21 

The court shall elect its president and vice-president for 
three years; they may be re-elected. 

It shall appoint its registrar. 

The duties of registrar of the court shall not be deemed 
incompatible with those of Secretary General of the Perma- 
nent Court of Arbitration. 

Article 22 
The seat of the court shall be established at The Hague. 
The president and registrar shall reside at the seat of the 


court. 
Article 23 


A session of the court shall be held every year. 

Unless otherwise provided by rules of court, this session 
shall begin on the 15th of June, and shall continue for so 
long as may be deemed necessary to finish the cases on the 
list. 

The president may summon an extraordinary session of 
the court whenever necessary. 
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Article 24 


If, for some special reason, a member of the court con- 
siders that he should not take part in the decision of a par- 
ticular case, he shall so inform the president. 

If the president considers that for some special reason one 
of the members of the court should not sit on a particular 
case, he shall give him notice accordingly. 

If in any such case the member of the court and the 
president disagree, the matter shall be settled by the deci- 
sion of the court. 

Article 25 

The full court shall sit except when it is expressly pro- 
vided otherwise. 

If eleven judges cannot be present, the number shall be 
made up by calling on deputy judges to sit. 

If, however, eleven judges are not available, a quorum of 
nine judges shall suffice to constitute the court. 


Article 26 


Labor cases, particularly Part XIII 
(Labor) of the Treaty of Versailles and the corresponding 
portions of the other treaties of peace, shall be heard and 
determined by the court under the following conditions: 

The court will appoint every three years a special cham- 
ber of five judges, selected so far as possible with due regard 
to the provisions of Article 9. In addition, two judges shall 
be selected for the purpose of replacing a judge who finds 
it impossible to sit. If the parties so demand, cases will be 
heard and determined by this chamber. In the absence of 
any such demand, the court will sit with the number of 
judges provided for in Article 25, On all occasions the 
judges will be assisted by four technical assessors sitting 
with them, but without the right to vote, and chosen with a 
view to insuring a just representation of the competing in- 
terests. 

If there is a national of one only of the parties sitting as 
a judge in the chamber referred to in the preceding para- 
zraph, the president will invite one of the other judges to 
retire in favor of a judge chosen by the other party in ac- 
cordance with Article 31. 

The technical assessors shall be chosen for each particular 
case, in accordance with rules of procedure under Article 30, 
from a list of “Assessors for labor cases,” composed of two 
persons nominated by each member of the League of Na- 
tions and an equivalent number nominated by the governing 
body of the labor office. The governing body will nominate, 
as to one-half, representatives of the workers, and as to one- 
half, representatives of employers from the list referred to 
in Article 412 of the Treaty of Versailles and the correspond- 
ing articles of the other treaties of peace. 

In labor cases the International Labor Office shall be at 
liberty to furnish the court with all relevant information, 
and for this purpose the director of that office shall receive 
copies of all the written proceedings. 


“ases referred to in 


Article 27 


Cases relating to transit and communications, particularly 
cases referred to in Part XII (Ports, Waterways, and Rail- 
ways) of the Treaty of Versailles and the corresponding 
portions of the other treaties of peace shall be heard and 
determined by the court under the following conditions: 

The court will appoint every three years a special cham- 
ber of five judges, selected so far as possible with due re- 
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gard to the provisions of Article 9. In addition, two judges 
shall be selected for the purpose of replacing a judge who 
finds it impossible to sit. If the parties so demand, cases 
will be heard and determined by this chamber. In the ab- 
sence of any such demand, the court will sit with the num- 
ber of judges provided for in Article 25. When desired by 
the parties or decided by the court, the judges will be as- 
sisted by four technical assessors sitting with them, but 
without the right to vote. 

If there is a national of one only of the parties sitting as 
a judge in the chamber referred to in the preceding para- 
graph, the president will invite one of the other judges to 
retire in favor of a judge chosen by the other party in ac- 
cordance with Article 31. 

The technical assessors shall be chosen for each particular 
case, in accordance with rules of procedure under Article 30, 
from a list of “Assessors for transit and communications 
cases,” Composed of two persons nominated by each member 
of the League of Nations. 


Article 28 


The special chambers provided for in Articles 26 and 27 
may, With the consent of the parties to the dispute, sit else- 
where than at The Hague. 


Article 29 


With a view to the speedy dispatch of business, the court 
shall form annually a chamber composed of three judges, 
who, at the request of the contesting parties, may hear and 
determine cases by summary procedure. 


Article 30 


The court shall frame rules for regulating its procedure. 
In particular, it shall lay down rules for summary procedure. 


Article 31 


Judges of the nationality of each contesting party shall 
retain their right to sit in the case before the court. 

If the court includes upon the bench a judge of the na- 
tionality of one of the parties only, the other party may 
select from among the deputy judges a judge of its nation- 
ality, if there be one. If there should not be one, the party 
may choose a judge, preferably from among those persons 
who have been nominated as candidates as provided in Arti- 
cles 4 and 5. 

If the court includes upon the bench no judges of the na- 
tionality of the contesting parties, each of these may proceed 
to select or choose a judge as provided in the preceding para- 
graph. 

Should there be several parties in the same interest, they 
shall, for the purpose of the preceding provisions, be reck- 
oned as one party only. Any doubt upon this point is settled 
by the decision of the court. 

Judges selected or chosen as laid down in paragraphs 
and 3 of this article shall fulfill the conditions required by 
Articles 2, 16, 17, 20, 24 of this statute. They shall take 
part in the decision on an equal footing with their colleagues. 


9 


Article 32 


The judges shall receive an annual indemnity to be deter- 
mined by the Assembly of the League of Nations upon the 
proposal of the Council. This indemnity must not be de- 


creased during the period of a judge’s appointment. 
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The president shall receive a special grant for his period 
of office, to be fixed in the same way. 
The vice-president, judges, and deputy judges shall receive 
a grant for the actual performance of their duties, to be 
fixed in the 
Traveling expenses incurred in the performance of their 
duties shall 


sume way. 


be refunded to judges and deputy judges who 
do not reside at the seat of the court. 

Grants due to judges selected or chosen as provided in 
Article $1 shall be determined in the same way. 

The salary of the registrar shall be decided by the Council 
upon the proposal of the court. 

The Assembly of the League of Nations shall lay down, on 
the proposal of the Council, a special regulation fixing the 
conditions under which retiring pensions may be given to 
the personnel of the court. 


» 
> 


Article 3° 

The expenses of the court shall be borne by the League 

of Nations, in such a manner as shall be decided by the As- 
sembly upon the proposal of the Council. 


CHAPTER II 
Competence of the Court 
Article 34 
Only States or members of the League of Nations can be 
parties in cases before the court. 


Article 

The court shall be open to the members of the League and 
also to States mentioned in the Annex to the Covenant. 

which the 

to the 

tained in treaties in force, be laid down by the Council, but 


to 


con- 


The conditions under court shall be open 


other States shall, subject special provisions 
in no case shall such provisions place the parties in a posi- 
tion of inequality before the court. 

When a State which is not a member of the League of 
Nations is a party to a dispute, the court will fix the amount 
which that party is to contribute toward the expenses of 
the court. 

Article 36 

The jurisdiction of the court 

the parties refer to it and all matters specially provided for 


comprises all cases which 


in treaties and conventions in force. 

The members of the League of Nations and the States 
mentioned in the Annex to the Covenant may, either when 
signing or ratifying the protocol to which the present statute 
is adjoined or at a later moment, declare that they recog- 
nize as compulsory, ipso facto and without special agree- 
ment, in relation to any other member or State accepting 
the same obligation, the jurisdiction of the court in all or 
any of the classes of legal disputes concerning: 

(a) The interpretation of a treaty. 

(vb) Any question of international law. 

(c) The existence of any fact which, if established, would 
constitute a breach of an international obligation. 

(d) The nature or extent of the reparation to be made 
for the breach of an international obligation, 

The declaration referred to above may be made uncondi- 
tionally or on condition of reciprocity on the part of several 
or certain members or States, or for a certain time. 
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In the event of a dispute as to whether the court has 
jurisdiction, the matter shall be settled by the decision of 
the court. 
Article 37 


When a treaty or convention in force provides for the ref- 
erence of a matter to a tribunal to be instituted by the 
League of Nations, the court will be such tribunal. 


Article 38 


The court shall apply: 

1. International conventions, whether general or 
ular, establishing rules expressly recognized by the contest- 
ing States; 

2. International custom, as evidence of a general practice 
accepted as law; 

3. The general principles of law recognized by 
nations ; 

4. Subject to the provisions of Article 59, judicial deci- 
sions and the teachings of the most highly qualified pub- 
licists of the various nations, as subsidiary means for the 


partic- 


civilized 


determination of rules of law. 
This provision shall not prejudice the power of the court 
to decide a case ex wquo et bono, if the parties agree thereto. 


CHAPTER IIT 
Procedure 


Article 39 


The official languages of the court shall be French and 
English. If the parties agree that the case shall be con- 
ducted in French, the judgment will be delivered in French. 
If the parties agree that the case shall be conducted in Eng- 
lish, the judgment will be delivered in English. 

In the absence of an agreement as to which language shall 
be employed, each party may, in the pleadings, use the lan- 
guage which it prefers; the decision of the court will be 
given in French and English. In this case the court will at 
the same time determine which of the two texts shall be 
considered as authoritative. 

The court may, at the request of the parties, authorize a 
language other than French or English to be used. 


Article 40 


Cases are brought before the court, as the case may be, 
either by the notification of the special agreement or by a 
written application addressed to the registrar. In either 
case the subject of the dispute and the contesting parties 
must be indicated. 

The registrar shall forthwith communicate the applica- 
tion to all concerned. 

He shall also notify the members of the League of Nations 
through the Secretary General. 


Article 41 
The court shall have the power to indicate, if it considers 
that require, any 
which ought to be taken to reserve the respective rights of 
either party. 
Pending the final decision, notice of the measures sug- 


circumstances so provisional measures 


gested shall forthwith be given to the parties and the 
Council. 
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Article 42 
The parties shall be represented by agents. 
They may have the assistance of counsel or advocates be- 
fore the court. 
Article 43 
The procedure shall consist of two parts, written and oral. 
The written proceedings shall consist of the communica 
tion to the judges and to the parties of cases, counter-cases, 
and, if necessary, replies; also all papers and documents in 
support. 
These communications shall be made through the regis- 
trar, in the order and within the time fixed by the court. 
A certified copy of every document produced by one party 
shall be communicated to the other party. 
The oral proceedings shall consist of the hearing by the 
court of witnesses, experts, agents, counsel, and advocates, 


Article 44 


For the service of all notices upon persons other than the 
agents, counsel, and advocates, the court shall apply direct 
to the government of the State upon whose territory the 
notice has to be served. 

The same provision shall apply whenever steps are to be 
taken to procure evidence on the spot. 


Article 45 


The hearing shall be under the control of the president or, 
in his absence, of the vice-president; if both are absent, the 
senior judge shall preside. 


Article 46 
The hearing in court shall be public, unless the court shall 
decide otherwise, or unless the parties demand that the pub- 
lic be not admitted. 
Article 47 
Minutes shall be made at each hearing and signed by the 
registrar and the president. 
These minutes shall be the only authentic record. 


Article 48 


The court shall make orders for the conduct of the case, 
shall decide the form and time in which each party must 
conclude its arguments, and all arrangements 
nected with the taking of evidence. 


make con- 


Article 49 
The court may, even before the hearing begins, call upon 
the agents to produce any document or to supply any ex- 


planations. Formal note shall be taken of any refusal. 


Article 50 
The court may, at any time, intrust any individual, body, 
bureau, commission, or other organization that it may select, 
with the task of carrying out an inquiry or giving an expert 
opinion. 
Article 51 


During the hearing any relevant questions are to be put 


to the witnesses and experts under the conditions laid down 
by the court in the rules of procedure referred to in Arti- 
cle 30. 
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Article 52 


After the court has received the proofs and evidence within 
the time specified for the purpose, it may refuse to accept 
any further oral or written evidence that one party may 
desire to present unless the other side consents. 


Article 53 


Whenever one of the parties shall not appear before the 
court, or shall fail to defend his case, the other party may 
call upon the court to decide in favor of his claim. 

The court must, before doing so, satisfy itself, not only 
that it has jurisdiction in accordance with Articles 36 and 
37, but also that the claim is well founded in fact and law. 


Article 54 


When, subject to the control of the court, the agents, ad- 
vocates, and counsel have completed their presentation of 
the case, the president shall declare the hearing closed. 

The court shall withdraw to consider the judgment. 

The deliberations of the court shall take place in private 
and remain secret. 

Article 55 

All questions shall be decided by a majority of the judges 
present at the hearing. 

In the event of an equality of votes, the president or his 
deputy shall have a casting vote. 


Article 56 


The judgment shall state the reasons on which it is based. 
It shall contain the names of the judges who have taken 
part in the decision. 
Article 57 


If the judgment does not represent in whole or in part the 
unanimous opinion of the judges, dissenting judges are en- 
titled to deliver a separate opinion. 


Article 58 


The judgment shall be signed by the president and by the 
registrar. It shall be read in open court, due notice having 
been given to the agents. 


Article 59 


The decision of the court has no binding force except be- 
tween the parties and in respect of that particular case. 


Article 60 


The judgment is final and without appeal. In the event 
of dispute as to the meaning or scope of the judgment, the 
court shall construe it upon the request of any party. 


Article 61 


An application for revision of a judgment can be made 
only when it is based upon the discovery of some fact of 
such a nature as to be a decisive factor, which fact was, 
when the judgment was given, unknown to the court and 
also to the party claiming revision, always provided that 
such ignorance was not due to negligence. 

The proceedings for revision will be opened by a judgment 
of the court expressly recording the existence of the new 
fact, recognizing that it has such a character as to lay the 
case open to revision, and declaring the application admis- 
sible on this ground. 

The court may require previous compliance with the terms 
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of the judgment before it admits proceedings in revision. 

The application for revision must be made at latest within 
six months of the discovery of the new fact. 

No application for revision may be made after the lapse 
of ten years from the date of the sentence. 

Article 62 

Should a State consider that it has an interest of a legal 
nature which may be affected by the decision in the case, if 
may submit a request to the court to be permitted to inter 
vene as a third party. 

It will be for the court to decide upon this request. 


Article 68 


Whenever the construction of a convention to which States 
other than those concerned in the case are parties is in ques 
tion, the registrar shall notify all such States forthwith. 

Every State so notified has the right to intervene in the 
proceedings ; but if it uses this right, the construction given 


by the judgment will be equally binding upon it. 
Article 64 


Unless otherwise decided by the court, each party shall 


bear its own costs. 


THE EIGHT-HOUR DAY IN GERMANY 


By DR. BERGER, Oberregierungsrat of Berlin 


(Nore. 
the Oesterreichische 


The following article was originally published in 
Volkswirtschaft.) 


peo WASHINGTON AGREEMENT of 1919 for the uni- 
versal application of the eight-hour day to industry, 
including mining, but excluding trade and agriculture, 
has borne little fruit, seeing that, in the three years 
which have elapsed, it has been ratified by five countries 
only, namely, Greece, Rumania, Bulgaria, India, and 
Czechoslovakia, the only really industrial country to do 
so. Moreover, Great Britain has clearly announced that 
it cannot accept the agreement in its present form. At 
all the international labor conferences held in Geneva 
have repeated complaints been raised of the neglect to 
ratify the agreement, and this circumstance has already 
brought about attempts to seek to amend schemes of in- 
ternational agreements, so that its original, not alto- 
gether well considered, form should not prejudice its 
development. 

As a matter of fact, the eight-hour day, quite inde- 
pendently of the Washington scheme, and indeed to 
some extent in direct contradiction to it, was adopted 
in many more countries than ratified the agreement. 
Thus in Germany two so-called demobilization ordi- 
nances ( November 23, 1918, amended by order of De- 
cember 7, 1918, and March 18, 1919) applied, immedi- 
ately after the revolution, the eight-hour day to industry, 
commerce, technical workers, and clerks. These ordi- 
nances introduced the eight-hour day “as the rule for 
all adult industrial workers, male and female, and for 
specified classes of clerks.” The enactments include 
workmen in the industrial branches of agriculture, but 
not agricultural laborers and officials, domestic servants, 
chemists’ assistants, and clerks in positions of authority. 
Rests are not included. On Saturdays and the eve of 
festivals, work may be curtailed and the time lost dis- 
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tributed over the other working days. Exceptions in 
special cases are allowed. Clerks, shop assistants, etc., 
may during 20 days in the year, at the choice of the em- 
plover, be kept at work for 10 hours a day, but not later 
than 10 p.m. Overtime may, within certain limits by 
special labor contract and under clearly defined condi- 
tions, be allowed by permission of the authorities. State 
supervision is exercised by inspectors of industry. 

On the above basis the eight-hour day is practiced 
today in Germany. In 1920 overtime permits were 
granted to only 116,000 persons out of 7 million work- 
men employed in the 300,000 works under government 
control, and it is estimated that for the whole year the 
average overtime per workman did not exceed one hour. 
On the other hand, in many industries, notably in the 
mines, the working week was less than 48 hours, apart 
from short-time work due to the unfavorable condition 
of the market. 

The ordinances above referred to and the legal posi- 
tion based thereon are only provisional. The govern- 
ment is meanwhile engaged on the preparation of draft 
bills which will legally regulate the whole question as 
regards both workmen and employers. On this subject 
and in connection with the political and economic situ- 
ation of the whole Reich, the fight for the eight-hour day 
has again broken out all along the whole line. This 
time, however, the employers and employed have not 
shown a united front, the one against and the other for 
the system, but on both sides there are dissentient mi- 
norities, and expert opinion is completely divided. Nei- 
ther can it be affirmed that the struggle is being con- 
ducted on quite objective principles. It must be ob- 
served that the problem has been to some extent un- 
fairly stated. For instance, the dispute over the suita- 
bility and necessity of the eight-hour day was confounded 
with the question as to how far, if at all, conditions at 
present existing in Germany and likely to arise in the 
near future, are adapted to restrictions of labor. It was 
also not universally understood that the problem has 
three aspects, the economic-political, the socio-political, 
and the politico-psychological. 

The economic-political side of the problem lies in the 
question whether the introduction of the eight-hour day 
is compatible with the complete development of economic 
possibilities—that is to say, to the highest possible out- 
put and profits, especially in the long run and having 
regard to the human aspect of economics. This question 
of human economics at once brings us to the socio- 
political side of the problem, with which the economic 
side stands so far in conjunction that a measure of eco- 
nomic prosperity is essential to the conduct of a social 
policy. The socio-political problem, as such, depends on 
the question whether the eight-hour day is required for 
the maintenance of labor power and of the social classes 
upon which labor power depends, and whether it is essen- 
tial to the physical, mental, and moral upkeep and de- 
velopment of the working community. The _politico- 
psychological side must be examined in two ways, from 
the point of view of internal and external politics. As 


regards the first, the question arises if a practical abo- 
lition of the eight-hour day after decades of political 
struggle is worthy of consideration ; and as to the second, 
the question is to what extent the pressure of reparation 
obligations and the need of increased output will work 
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against the eight-hour day, and how far discontent in 
international labor circles at its abandonment will tell 
in its favor. 

The Socio-Political Committee which drafted the re- 
port of the National Economie Council on the Industria] 
Working Day Bill took the opinions of a number of ex- 
perts selected from all classes of business life and from 
all political parties on the following questions : 

1. Do you think that, in view of the special situation 
produced by the war and its consequences, the German 
nation can continue to exist with a maximum working 
day of eight hours? On what economie facts do you Win 
your reply, whether in the affirmative or in the negative ? 

2. What particular circumstance can you cite in sup- 
port of your opinion as regards your own particular 
trade or industry ? 

The individual opinions do not deal with the problem 
exhaustively, and they are naturally influenced by the 
economic and political surroundings of their authors. 
Nevertheless, the views expressed convey on the whole a 
comprehensive impression. The opinions obtained by 
the committee were the following: 

Herr Gothein, an ex-Minister of the Reich, dealt with 
the regulation of working hours in the mines—which, 
as well known, even including overtime, do not 
amount to eight hours a day—and its effects. This au- 
thority considered that the deficient output of coal and 
coke hampers the supply of the necessary fuel to indus- 
try and by reducing the delivery of phosphates and 
nitrogen for the manufacture of artificial fertilizers 
threatens the people’s food supply. Any further reduc- 
tion of output will seriously restrict Germany’s capacity 
of competing with foreign countries. To increase pro- 
duction is absolutely essential. Working hours in the 
mines must therefore be increased to eight, at least. 
Where the work is arduous, this limit should, as a gen- 
eral rule, not be exceeded. 

Herr Leipart, President of the General German Labor 
Confederation, took the view that conclusions as to the 
extent of the reduction of output due to the introduction 
of the eight-hour day were based on erroneous premises. 
Already in 1907 in the timber trade, 20.7 per cent of 
the men were then working eight hours, and 40.2 nine 
hours and more, and in 1914 only 30 per cent were work- 
ing more than nine hours. Arguments used at the time 
in favor of the reduction of working hours were the same 
as today, but the fears expressed had proved unfounded. 
There was no question of a hard and fast application of 
the system. Overtime was admitted both in enactments 
and in labor contracts. To the question as to whether 
the nation could continue to exist under the system of 
the eight-hour day, he replied decidedly in the affirma- 
tive. Exceptions must certainly be maintained. Exist- 
ing difficulties could be disposed of by means of cordial 
agreements. 

Dr. Bosch, of the Bosch Works, Stuttgart, engineer, 
affirmed that in 1904 he had introduced the eight-hour 
day with highly satisfactory results, and deemed a work- 
ing day of this length to be amply sufficient. In his ex- 
perience a longer working day caused the yield from 
work to fall off. He deemed the eight-hour day to be 
absolutely essential in high-class mechanical work, but 
here he referred to piece-work. In the case of certain 
classes of labor, such as carpenters and masons, longer 
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hours might be introduced; but it would be decidedly 
better to improve the system of work in these not too 
well managed industries. 

Herr Bucher, Geheimrat (member of the Association 
of German Industries), declared that the debit trade 
balance could only be wiped out by increased produc- 
tion. This aim need not necessarily be attained by ex- 
tension of working hours alone, but by a better yield 
from labor and improved methods. There was no hard 
and fast rule, but each industry must be judged on its 
merits. He considered the regulation of overtime pay 
by private contract as the best solution of the difficulty. 
Under this procedure the exception proved the rule, with 
the result that a legal settlement of the eight-hour day 
was without object. 

Herr Baltrush, member of the Committee of the Ger- 
man Confederation of Industrial Unions (Christian 
Labor Unions), was of opinion that the country could 
continue to exist under the system of the eight-hour day, 
but that in order to accomplish this it was necessary that 
employers should so organize their business as to avoid 
waste, and that employed should give the utmost of their 
working capacity. 

Professor Herkner expressed agreement with the views 
of Dr. Bosch. 

Herr Wissell, an ex-Minister, considered that a sudden 
increase of working hours would meet with such resist- 
ance from the working classes as appreciably to reduce 
the yield from labor. It made all the difference whether 
aman worked more than eight hours voluntarily or on 
compulsion. 

The opinions of the experts, which filled 80 columns 
of the government’s Labor Gazelle, take relatively little 
account of the political side (both as regards home and 
foreign politics) of the question as it affects Germany 
at the present time, and it could scarcely be otherwise, 
as this aspect of the question has not now the same im- 
portance as in the immediate past. Meanwhile, in con- 
junction with reconstruction and the reparations ques- 
tion, the idea of increased production has become more 
and more prominent. On the side of the workmen, the 
increase of working hours, considered from this point of 
view, has been described as indispensable. 

In this connection, the declarations of the representa- 
tives of the four leading Labor Associations made to the 
Minister of Labor, on November 4, merit mention. ‘The 
representatives of industrial labor declared that the one- 
sided treatment of the whole question on the part of the 
employers had necessitated a clear statement of their 
own position. They emphatically denied that the in- 
crease of production was solely a question of hours of 
work, It was rather determined by other factors of the 
most conflicting kind. 

The existing policy of “cartells” and trusts was 
actually prejudicial to the employment of productive 
forces and to the standard of living of the German peo- 
ple. It was much to be deplored that the technical pos- 
sibilities of increased production were not sufficiently 
employed. The trade unions were convinced that for 
the increase of production no departure from the prin- 
ciple of the eight-hour day was necessary. On this 
ground the labor unions were fully prepared to co-oper- 
ate in a simultaneous application of all other measures 
to increase production in employment of working hours 
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for the utmost yield possible, and in their adaptation to 
peculiar needs of the business community arising from 
time and circumstances. The trade unions desired that 
the impending labor legislation should be based on prin 
ciple on the eight-hour day, subject to exceptions in spe 
cial cases, and for the rest to leave it to labor contracts 
to deal with special cases in the interests of the com- 
munity. In this connection, the unions deemed a simul- 
taneous discussion and revision of the Hours of Labor 
Act, the Wages Act, the Labor Arbitration Act, and the 
Adjustment Order essential. 


LAUSANNE AND THE CHESTER CON- 
CESSION 


With the granting of the so-called “Chester concession” 
and the resuming of the Lausanne Conference, Turkish af 
fairs once more loom threateningly upon the European hori- 
zon. France finds herself unable to consent to the wholesale 
nature of the concessions granted to Rear-Admiral Chester, 
U. S. N. 
the Quai Orsay and Angora have been of such a nature 


(retired), and the diplomatic interchanges between 


that, in response to a reported massing of Turkish troops 


on the Anatolian border of Syria, General Weygand has 


with 
take-over the command of the French forces from General 


been sent post haste to the latter country orders to 


Gouraud, who is retiring. 


THE CHESTER CONCESSION 


The basis of the Chester concession is the construction of 
the following railroad lines in Turkey: 

(a) A line leaving Sivas, passing Karpout, Arghana, Diar- 
bekir and Bitlis, and terminating at Van. 

(b) A line from the vicinity of Karpout to Youmourtalik, 
via the Valley of Djeihoun. 

(c) A line from a point on line a, 
Kerkut, terminating at Suleymanie. 

The construction of these lines is to be followed by an 


passing by Mosul and 


extensive program of exploitation of mineral resources in 
Anatolia ever a period of ninety-nine years. 

It so happens, however, that in some of its important fea- 
tures this concession is interpreted as encroaching on previ- 
ously secured French rights, as well as on certain British 
The 
M. Poincaré in 


rights under various mandate agreements. French re- 
action to this maneuver was expressed by) 
an interview given to the English and American press cor- 
respondents on April 19, when he is reported to have stated 
that the French Government quite understood that the An- 
gora Government considered it was good policy to provoke 
some sort of conflict between America and France in order 
to draw advantage therefrom at Lausanne, but the French 
Government considered that the Chester concession was only 
an affair of private interests, and consequently would make 
no demarche at Washington in the matter, but would con 
fine itself to showing that had obtained previous 
concessions for which she had already advanced almost half 


Mees * 
France 


a milliard of frances. 

The special correspondent of the 
Weekly (April 20) publishes a statement by the head of the 
Turkish Railway Commission, Mouktar Bey, who gives the 
Turkish angle of the question, as follows: 


Vanchester Guardian 


For 


I find the project highly profitable to our country. 
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the construction of 4,000 kilometers (2,500 miles) of railway, 
hundreds of thousands of Turkish laborers will be utilized. 
When the project is completed, the whole of Anatolia will 
be united by a network of railways. Three large ports will 
be constructed—Samsun, Trebizond, and Yumurtalik, near 
Adana. 

Regarding the company’s right to exploit mines within 20 
kilometers (12 and a half miles) distance on both sides of 
the lines, the Turkish Government has not given any guar- 
antee: besides, the government will receive mining dues and 
taxes and one-third of the profits of exploitation. The con- 
cessionaires are bound to notify the government within six 
months whether they are ready to begin the construction of 
the Samsun-Sivas and Angora-Sivas Railways. If they are 
not commenced within six months, the company’s rights to 
these lines will become null and it will risk losing the whole 
concession. 

Regarding the Samsun-Sivas Railway, for which a con- 
cession was given in 1914 to the French and which is the 
cause of the French protest, only 22 miles out of 250 are 
completed. However, the principal works, the bridges and 
tunnels, have also been completed, chiefly by Turkish army 
The Chester project has now taken in the whole of 
this work. Under the French concession, the line was to be 
completed in nine years. Nothing has been done and, owing 
to the lapse of time and the changed circumstances, the 
French concession could not be carried out without modifi- 
cation. Proposals for modification were made to us and 
carefully examined, but were found unsatisfactory. Then 
came other and better offers, and we considered ourselves 
free to choose, looking solely to the interests of our country. 

SECOND CONFERENCE AT LAUSANNE 

The Lausanne Conference reopened on April 23, somewhat 
overshadowed by the Chester concession. After the usual 
preliminaries, it split into three commissions, the first deal- 
ing with political clauses and the juridical régime for for- 
eigners, the second with financial and sanitary questions, 
and the third with commercial matters and the fiscal and 
economic régime for foreigners. These commissions were 
placed under the presidency of Sir Horace Rumboldt (Great 
Britain), Pelle (France), and Signor Montagna 
(Italy), respectively. 

The first day’s deliberations were marked by the adjudi- 
cation to Turkey of sovereignty over the islands adjacent to 
Tenedos, and the refusal to accede to the Turkish request 
for the Thalweg, and the deepest channel of the Maritza as 


labor. 


General 


Turkey's European frontier. 

sy the beginning of May the Lausanne Conference reached 
a deadlock over the question of the rights of foreigners in 
Turkey. As reported by the Associated Press, the United 
States has been dragged into this controversy, which is a 
part of the whole problem of capitulations. The report 
from Lausanne, dated May 4, reads as follows: 

The controversy hinges on the authority to be granted the 
foreign legal advisers Turkey agreed to employ and also 
upon the possible obligations incurred by the Allies in their 
feverish activities at the last conference, when the French 
and Italians, aided by the American representative, inter- 
vened at the last minute in an unsuccessful attempt to pre- 
vent the collapse of the conference. 

Ismet Pasha refused to discuss any proposal except the 
Italian formula, which was accepted then, but which the 
Allies have now withdrawn, the British not having ratified 
it. He said the Turks were willing to sign this accord, and 
that if the Allies repudiated it and it were again found that 
u peace agreement was impossible, the world would know 
that the rupture had been caused by the uncompromising 
attitude of the Allies. 

Joseph C. Grew, American Minister to Switzerland, inter- 
vened in the discussion, saying that the United States wished 
to see the functions of the legal advisers clearly defined, so 
that foreigners could be absolutely safeguarded. 
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Ismet Pasha then caused some surprise by turning to the 
American representative and declaring that Ambassador 
Child, Rear-Admiral Bristol, and Mr. Grew had, on Febru- 
ary 4, during the prevoius session of the conference, ap- 
proved the text which the Allies now repudiated. To this 
Mr. Grew replied that the Americans had merely used their 
good offices and had made no commitments either for their 
government or the Allies. An Allied spokesman later de- 
scribed the American minister’s remark as timely interven- 
tion in support of the Allied position. 

Sir Horace Rumbold, the British High Commissioner at 
Constantinople, said the compromise had been effected after 
Lord Curzon left Lausanne. Therefore it was after the 
close of the conference and was not binding. He read a 
somewhat revised version of the original demands under 
which arrests, searches, and seizures of foreigners in Con- 
stantinople and Smyrna could be made only with the con- 
sent of the legal advisers, but arrests elsewhere in Turkey 
should simply be brought to the attention of the advisers. 

Sir Horace was supported by General Pelle, the French 
High Commissioner at Constantinople, and others of the 
Allies, who said it was only reasonable that foreigners should 
ask for special guarantees for some years after the abolition 
of the capitulations. 

Ismet then accused the Allies of bad faith. He declared 
vigorously that Turkey regarded the legal adviser question 
as closed and said she must refuse to discuss it again. Sir 
Horace Rumbold retorted that if there could be no discus- 
sion, then it was impossible to continue the Lausanne nego- 
tiations. 


THE SITUATION IN TURKEY 


In the meantime the situation in Turkey herself appears 
highly confused. While the concentration of Turkish troops 
on the boundaries of Syria, which is under French control, 
has caused France to take hasty military measures there, 
including the appointment of General Maxime Weygand as 
High Commissioner and Commander-in-Chief, reports from 
Anatolia state that, notwithstanding the existing uncertain 
political conditions in the Near East, there are every day 
increasing indications of the impatience of the Turkish 
peasant of Anatolia to get back to the land. 

Mustapha Kemal Pasha, in his recent speeches, has been 
urging the necessity for work and of the study of modern 
methods on the part of agriculturists, and in this connection 
it should be noted that already there is a considerable de- 
mand from Anatolia for agricultural machinery. A special 
commission, it is reported, has recently been appointed for 
the purpose of inquiring into the needs of the population in 
the matter of machinery and farming implements. It is 
stated that, as a result of negotiations with the Commis- 
sariat of National Economy, an agreement has been arrived 
at and since ratified by the Council of Commissaries, au- 
thorizing a Turco-American company to import, within a 
period of three months of signing the contract, a definite 
quantity of agricultural implements. The company itself is 
to be locally registered and 70 per cent of the shares are to 
be reserved for Turks. Assembling and repair shops are 
to be installed at different points. 





THE RUHR SITUATION AND SOVIET 
RUSSIA 


The Ruhr situation, according to reports from Soviet Rus- 
sia, is of great interest to the Moscow leaders. The press 
devotes a great deal of space to articles on this problem, 
and on every hand one sees expressions like: “We are on 
guard!” ‘We must be prepared!” etc. In the rural districts 
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special meetings have been called, at which the official agi- 
tators have been instructed to enlighten the peasants, after 
disposing of the various economic and educational questions 
to be discussed at these meetings, about the political situ- 
ation in western Europe. 

News has already been received from several localities 
stating that these meetings have turned out more or less of 
a failure for the Soviet authorities. All the efforts of the 
speakers were intended simply to prepare their audiences 
for the possibility of war, the watchwords of the speakers 
being “War against War!” and “War against the Disturbers 
of Peace!” These slogans, however, aroused no enthusiasm. 
On the contrary, there could be heard from the ranks of the 
exclamations like: “To the devil with war!” 
“Haven't you had enough people killed 
and similar 


audiences 
“Enough fighting!” 
yet?” “We won't 
exclamations. 


go to war, go yourselves!” 


The possibility of war is now being discussed by every 


peasant. The very first thing one is asked upon arrival in 
2 rural village is how things stand with war, and the un- 


popularity of this possibility at once becomes apparent. 
The peasants generally say, “We have scarcely commenced 
to get on our feet when these fellows are again trying to 
start a war, as we hear!” When they are asked whether 
they would go to war, they usually answer evasively, “Who 
can tell?” and, after some pause, “If they will drive us by 
force how are we going to refuse?” 

In the cities, on the other hand, there is more indifference 
the cities are showing 
and interest in having 
rather apathetic. Nevertheless there are certain elements 
of the urban population who seem to be in favor of the idea 


to be observed. Generally speaking, 


less less passing events, become 


of a new war, for the simple reason that this holds out some 
hope that the inevitable unpopularity of any war is liable 
to stir up the disaffection of the armed masses and perhaps 
lead to the downfall of the Soviet Government, for the com- 
mon people would never understand the objects of a new war. 

It is idle to judge of real popular sentiment from such 
things as demonstrations and manifestations on account of 
the Ruhr which may be held in the larger towns, as these 
affairs are organized by the authorities, and the participants 
This 


is why the dispatches of many foreign newspaper correspond- 


are Soviet employees ordered out for these occasions. 


ents telling about popular sentiment deserve no credence, 
For the present, the Soviet authorities have announced 
only at a few places a mobilization of Communists, and they 
are carrying out some troop movements in Karelia and at 
the Polish frontier, but these movements are thus far re- 
garded merely as of a demonstrative character. Always at- 
tentive to popular sentiment, the Soviet Government, it is 
believed, will scarcely dare get itself entangled in a war. 
And under existing conditions in 
Russia considerable 


financial and economic 


any mobilization is hardly possible, 


anyway. 


INTERNATIONAL NOTES 


A NEW ELECTORAL LAW has been introduced by the 
Austrian Chancellor, Dr. Seipel, for the parliamentary 
elections which are to be held next autumn. Among the 
most important changes proposed are the reduction of 
the number of deputies from 183 to 165 and a provision 
making it compulsory for voters to go to the polls. 
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THE ECONOMIC CONFERENCE of the Baltic States has 
resulted in the appointment of three commissions, 
namely, one for trade and exchange of information, one 
for ports and communications, and one for the preven- 
tion of smuggling. Resolutions were passed by one con 
ference in favor of the signing of economic treaties be- 
tween the Baltic States: the entry into relations with 
the most important credit institutions for facilitating 
trade; the organization of mutual information concern- 
ing the valutas of the Baltic States on world exchanges ; 
the improving of all passport formalities, and the sum- 
moning of a conference of financial experts in order to 
execute the above resolutions as soon as possible. The 
necessity of unification and simplification of Baltic port 
administration, especially as regards tariffs, loading 
facilities, and the improvement of railway communica- 
tion between the States, has been voiced by the second 
commission, and at the invitation of Finland a 
mittee of experts in these matters is to be called. 


com- 


THE CALLING OF AN IMPERIAL CONFERENCE for next 
autumn has been announced by Great Britain. The con- 
ference is to be held for the purpose of considering the 
economic conditions of the nations of the British Com- 
monwealth, the problem of assisting immigration from 
the old lands to the new, and certain aspects of foreign 
policy. In connection with the immigration problem, it 
is worthy of note that there are still 1,250,000 people 
unemployed in Great Britain, while Canada, Austral- 
asia, and South Africa settlers. In the case of 
Canada special efforts are being directed toward secur- 
ing immigration from Great Britain and the Seandina- 
vian countries. South Africa, on the other hand, speci- 
fies the need of capital on the part of would-be settlers. 


need 


BRITISH EMIGRATION DECREASED IN 1922, according 
to the recent figures published in London by the British 
Board of Trade. The number of British subjects who 
were recorded in 1922 as leaving permanent residence 
in the United Kingdom to take up permanent residence 
in non-European countries was 174,096. Against this 
total must be placed 68,026 persons of British nation 
ality returning from permanent residence abroad, leay 
ing a balance of 106,070 as the number by which the 
British population was reduced last year. The United 
States absorbed the largest number of British emigrants, 
the figure for 1922, however, being considerably less than 
that for 1913, namely, 49,902, as compared with nearly 
130,000. Some 12,611 former emigrants, British sub- 
jects, returned from the United States in 1922 to take 
up residence in England, leaving a total of 37,291, or 
less than half the annual quota for the British Isles, 
Canada took 29,641 emigrants, as against 46,852 in 
1921. Australia, however, gained some 12,000 over last 
vear, the figure for 1922 being 30,789. Men outnum- 
hered women by 6,257. 


CONCERN IS MANIFESTED IN CHINA over the situation 
of Manchuria, where the Japanese are stated to be 
strengthening their hold in the south. Baron Okura, 


director of the South Manchurian Railway, who is re- 
ported to be in charge of the political work for that 
holding of Japan in China, has recently established his 
residence in 


Harbin. From this location it is consid- 
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ered that he can keep better track of events on the Chi- 
nese Eastern Railroad, which is now the principal feeder 
to the south Manchurian line. From Peking two of the 
foreign advisers of the president have been instructed to 
go to Manchuria for the purpose of studying the eco- 
nomie and political situation. Chang Tsao Lin has an- 
nounced his intention of visiting north Manchuria im- 
mediately after the Chinese New Year, this being his 
first visit since he was made Governor General of that 
region. Observers of the situation state that the pre- 
vention of an understanding between China and Soviet 
Russia will assist the absorption of the economic inter- 
ests of north Manchuria by the Japanese. Pressure for 
the repayment of the loans made by the South Man- 
churia Railway to the Chinese Eastern, the rigid con- 
struction of the contract entered into at Changchun last 
July, the crux of which was basing the rate on soy-beans 
on Kobe instead of the natural termini of the Russian- 
owned line, will have its bearing on the struggle for the 
future disposition of the railroad now going on between 
Russia and China. 


OLD FORMS OF BARTER AND EXCHANGE are being re- 
vived and modernized in Germany, in an effort to arrive 
at some constant basis of calculation which will be af- 
fected as little as possible by the wild antics of the Ger- 
man mark. Rye and coal so far are the mediums by 
which German business hopes to escape the assaults of 
the mark system. The great depreciation of German 
currency has had a demoralizing economic effect, and 
the lack of a stable currency has destroyed thrift and 
made speculation rife. It is uneconomical for a German 
to save paper money when its purchasing value will 
probably be cut in two in a few weeks’ time, and the 
whole credit system of the country has been turned up- 
Co-operative farm loan societies have seen 
Farmers were able 


side down. 
their operating capital dwindle daily. 
to pay off heavy mortgages, contracted in gold marks, 
from the sale of a few head of live stock, paying in paper 
marks. Such conditions have led agricultural interests 
to seek a currency standard of their own. State banks 
have started to issue rye and coal bonds—bonds in terms 
of 50 bushels of rye or a ton or five tons of coal. In- 
surance companies have also begun to utilize the prin- 
ciple of commodity exchange. 


Suez CANAL TRAFFIC IN 1922 broke all records, reach- 
ing a total of 20,743,000 net tons, of which 668,000 was 
American. The tonnage American 
through the canal in 1913 was only 7,000. 


of vessels going 


JAPAN’s tMPoRTS FOR Marcu, amounting to 17,- 
000,000 yen, were 43,000,000 larger than in February 
and exceeded exports by 76,000,000 yen. The excess of 
imports is not, however, especially discouraging, as 
under normal conditions Japan’s imports show an im- 
port excess during the first months of the year, when 
basic raw materials are being brought in for the use of 
the various industries. 

CoAL SHORTAGE IN GERMANY has led the government 
to direct special efforts toward a development of electri- 
fication. By demonstrating the superiority in service 


and economic efficiency of electricity over steam, it is 
hoped to offset the handicap to German railway trans- 
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portation resulting from the occupation of the Ruhr coal 
fields and the deliveries previously made under the Ver- 
sailles Treaty. Not only railways, but factories, will be 
compelled to use electric power. Lack of coal has forced 
the German State Railway Administration to withdraw 
a large number of trains. Even now the remaining 
trains run principally on imported (English) bitum- 
inous coal; also the limits in the measurement of loco- 
motive boilers, influenced by the requirements of bridge 
and tunnel profiles, necessitate the exclusive use of high- 
grade fuel. Leipzig is already the terminus of several 
electrified lines. 


POLISH EXPORTS OF PETROLEUM PRODUCTS during the 
first half of 1922 represented nearly 30 per cent of the 
value of all Polish exports. With the incorporation into 
Poland of Polish Silesia in June, 1922, and the greatly 
increased volume of Polish commerce resulting, the pro- 
portion of the value of petroleum exports as compared 
with total exports declined, but the industry remains, 
nevertheless, as a primary source of Polish wealth. 


THe CzecHosLovAK GOVERNMENT is considering a 
project for a 2,000-mile waterway across Central Eu- 
rope, from the North Sea to the Black Sea, giving this 
progressive new Republic an outlet to the sea at the 
north and the southeast. Actual construction may begin 
by next year. 

The project contemplates the digging of about 200 
miles of canals in Czechoslovakia, linking up the River 
Elbe with the Danube. Plans have already been com- 
pleted by government engineers, and all that now de- 
lays the project is sufficient money to carry it through. 
This, it is believed, will be available beginning with the 
1924 budget. 

For this great waterway across Europe all that is nec- 
essary is to canalize the headwaters of the Elbe for about 
100 miles to Pardubice and then extend the canal about 
100 more miles to Preral, where there is already a canal 
going direct to Pressburg on the Danube. Some dredg- 
ing at the “Iron Gates” of the Danube would also be 
necessary, but this would be a simple and inexpensive 
task. Canalization of the upper waters of the Elbe is 
under way now, and more than fifty miles between Aus- 
sig and Noratovich have already been completed. 

It is estimated that the project will take five years to 
put through from the time work on it is actually started. 
It will provide a year-round route and will cut costs of 
transportation from Hamburg either by rail or by ship 
around the Atlantic and through the Mediterranean. 
Both the Elbe and the Danube have been international- 
ized by the treaties following the World War and are 
now controlled by international commissions, and thus 
no diplomatic complications are expected. 

Hamburg is now the principal outlet of Czechoslo- 
vakia. It is 482 miles from Prague and four or five days 
on the fastest river ships. The normal annual tonnage 
down the Elbe from Czechoslovakia is 4,000,000 tons, 
while that down the Danube is 2,000,000 tons. The 
Danube forms part of the southern frontier of Czecho- 
slovakia, and on it is the Port of Pressburg. 

Czechoslovakia is also considering a similar project to 
connect the Oder with the Danube. 
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FALSIFICATIONS OF THE RUSSIAN Book. By B. W. 


Huebsch. New York. lp. 77. 


Probably the next hundred years will be clouded by accu- 
sations and counter-accusations concerning the late war 
hinging on the tendency of governments to Keep their pri- 
vate papers private. With the approval of the German 
Foreign Oflice, Baron G. von Romberg has set out to prove 
that the late Imperial Government of Russia deliberately 
falsified the official Russian Orange Book, dealing with the 
circumstances attending the outbreak of the war, in order 
to escape the responsibility of causing the war. This the 
editor attempts to do by publishing what he alleges are sup- 
pressed portions of the telegrams passing between Paris and 
St. Petersburg at that time. 

Publications of this nature, however, always appear to 
partake, to some extent, of the nature of the boomerang. 
While it may be perfectly true that certain portions of the 
telegrams in question were omitted, the fact that one goy- 
ernment may have sinned in the suppressio vero does not 
make a rival government automatically truthful. <All we 
have presented to us is the word of the German Government 
against the word of the late Russian Government. One pays 
one’s penny and takes one’s choice, so to speak. 

At the same time it is worthy of remark that nothing in 
the alleged suppressions really alters the situation to an 
appreciable degree. Those of us who have survived the war 
realize today that the system, not the actual incidents, really 
caused the outbreak. In the sense that the Imperial German 
Goyernment had for years swung the sword, encouraged an 
overwhelming military establishment, and on more than one 
occasion (1905 and 1911) blustered and threatened interna- 
tionally, to an alarming degree, it is responsible for bring- 
ing the international temperature to fever heat and causing 
a general nervousness which very easily led various govern- 
ments to the point of losing their heads when a further and 
greater crisis arose. It is quite incredible that any one na- 
tion should deliberately engineer a war of world dimensions, 
but it is not incredible that a nation should play the part of 
agent provocateur with a reckless disregard of the conse- 
quences. 

Meanwhile it is interesting to note that, in spite of the 
so-called suppressions, the order of national mobilizations 
remains the same, namely, Austria; then Serbia; then Rus- 
sia, followed immediately by Germany; then, after a lapse 
of three or four days, France, followed four days later by 
England. This order tells its own story. 
iy Jean Girardour.  Trans- 

New York, Putnam & Sons. 


SUSANNE AND THE VPaciric. I 
lated by Ben Ray Redman. 
Pp. 286. $2.00. 


We are afflicted with movie censorships, voluntary theat- 
rical censorships (under another name they cut as sharply), 
and threatened with book censorships. Would it not be pos- 
sible, in the interests of peace and international understand- 
ing, to set up a translation censorship? 

Here, for instance, is a charming work of art, a delight- 
fully written narrative with a touch of symbolism, and a 
quaint, unexpected, but infinitely Gallic, wit. At the same 
time, here is the world’s worst translation. 

There are two elements necessary to a bad translation: 
one is ignorance of the language from which the translation 
is made: the other is ignorance of the language into which 
the translation is made. Both of these exist in this unfor- 
tunate rendition. Thus, for example, we find (pp. 50, 44, 
et al.) the word “dog-tooth” repeatedly used. As a literal 
translation from the French, it is admirable. As a transla- 
tion with pretensions to the literary, it is very sad. In the 
sume way the translator inserts into the text such horrifi- 
cisms (the word was invented for the occasion) as quai 
(p. 33) for quay; Normand woman (p. 53), which is neither 
French nor English, for Norman woman; blushlessly, for 
unblushingly (p. 46); sacred (p. 59) for chalices ; 
while such sheer illiteracies “Sweedish,” “VPortugeese,” 
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as 
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“to never know him,” “Harve,” “Sherbert,” “troubador,” 
“lightening,” and forth and so on, abound and are re- 
peated, page after page. The reader is finally brought to 
the point of wishing that, instead of kindly providing foot- 
notes of an explanatory nature concerning Nausicca, Sakun- 
tila, and even Guerlain, the translator had provided a few 
concerning his own difficulties and why he chose to insert 
such words as “gaillardes” and “ressaut™ into the text with- 
out italics or other warning, while providing a footnote for 
“marivaudage.” 

Translation is a very fine art. Such people as Gilbert 
Cannan and Constance Garnett have proved to us that it is 
possible to retain the atmosphere and peculiar trend of mind 
of a people while, at the same time, using beautiful English. 
There are translations of Tolstoi and of Turgenieff into 
French which are gems. But, on the whole, translation is 
not taken seriously and is very poorly paid, and because of 
that fact books are often badly translated by people who 
could not find anything better to do, and in turn the illit- 
eracy and general obscurity of the resulting publication puts 
the reader off, so to speak, and makes translations unpop- 
ular and slow sellers. There are times, however, when even 
the hardened reviewer winces at the sight of a delicately 
lovely chef d’wuvre brutally mutilated. 
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By Anna Garlin Spencer, 
J. VP. Lippincott, New 


THE FAMILY AND ITs MEMBERS. 
Lippincott’s Family Life Series. 
York. Vp. 322. Vrice, $2.00. 


ae 


In our boiling social cross-currents, seething over rocks, 
seen and unseen, Mrs. Spencer’s book on the family stands 
like a buoy marking a clear course between the dangers. 

Neither pessimism nor recklessness is the key to the new 
social order of the home. Without revolt against the new 
freedom for women or for youth, but with a definite recog- 
nition of the realities which should survive from the oid 
type of home, Mrs. Spencer discusses in an attractive man- 
ner, albeit in text-book form, the working out of an effective 
social idealism. 

As in the Peace Movement, so in the old institution of the 
family, it is only on a basis of equality, justice, and good- 
will that the race can permaneutly be served. 

With its discussion of the normal family and the broken 
one; of the talented child, the handicapped one and the 
prodigal, closing with the study of the relationship of each 
member of the group to the state, Mrs. Spencer's book 
touches inspiritingly a large number of the home problems 
of the day. 

A serviceable bibliography completes the usefulness of this 
very helpful text. 


AUTOCRACY AND REVOLUTION IN Russia. By Baron Sergius 
1. Korff. Macmillan Co., New York. 155 pages and 
index. $1.50. 


In this book the author has illustrated the benefits to 
modern thought due to “foundations” for the stimulation of 
scientific research. This book is a of six lectures 
given under the Norman Wait Harris foundation at North- 
western University in the spring of 1922. 

The chapter headings are follows: Autocracy; the 
Russian Peasant; the Russo-Japanese War; the Events of 
the Revolution; Germany and the Russian Revolution ; Some 
Lessons of the Russian Revolution. 

Since if one were to name the two outstanding problems 
facing our modern world, one would have to name Russia, 
and since the author of this book has been Professor of 
Russian Law and History in the University of Helsingfors, 
Finland, and in the Women’s University, Petrograd, Russia, 
this series of lectures will be of more than passing interest 
to the student of present world affairs and of value withal. 
Baron Korff is now Professor of Political Science in the 
School of Foreign Service, Georgetown University, and a 
lecturer on many platforms, especially among our American 
This book, therefore, will be expected to express 
It does 
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views and history of more than a passing interest. 
that. 
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